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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr D Carter

Scheme
:
Thomson Retirement Benefits Scheme ( the Scheme) FILLIN "Enter Scheme name" \* MERGEFORMAT 

The Trustees

The Employer
:
The Thomson Pension Trust Limited ( the Trustees) 

Thales ( Weybridge) PLC (Thales)

MATTERS FOR DETERMINATION 

1. Mr Carter says that the Trustees and Thales wrongfully removed the preferential early retirement terms in the Thomson Retirement Benefits Scheme (“the Scheme”). He understood that these were a contractual entitlement and claims that they were promised by Thales and the Trustees as an inducement to transfer his pension from the Thorn EMI Pension Fund (“the Thorn Scheme”) to the Scheme. As he believed that he had suffered the loss of a valuable right by the removal of these terms he decided to leave the Scheme. If his complaint is upheld he seeks the reinstatement of his Scheme pension rights with the preferential early retirement terms guaranteed.

2. Mr Carter has forwarded 40 other complaints concerning the removal of the preferential early retirement terms from the Scheme. While, at this stage, I am dealing only with his complaint, with Mr Carter’s permission, I have asked the other complainants to express a view on the general issues raised by Mr Carter’s complaint.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PROVISIONS OF THE SCHEME

4. The Thorn Scheme Booklet 1995 Edition ( the Booklet) stated that 

“Benefits on leaving on or after age 60- Members leaving on or after their 60th birthday are entitled to an immediate pension …MEMBER’S PENSION. Method of Calculation. Final pensionable pay x Period of membership ÷ 60 …Note. The normal retirement age for all members is 65. For members who joined on or after 1 November 1988, taking a pension before age 65 is subject to the Trustee’s agreement. For members who joined before that date the Trustee’s agreement is only necessary if members wish to draw their pension before the age of 60. The absence of any reduction in the calculation set out above is as the Company with the Trustee’s agreement, wishes the pension to be calculated.

“Benefits on leaving between ages 50 and 60 – Members leaving on or after their 50th birthday are entitled to an immediate pension…...MEMBER’S PENSION Method of Calculation. Final pensionable pay x Period of membership ÷ 60 less a reduction for any period the pension starts earlier that age 60……THE REDUCTION…Currently the reduction is 4% for each year that the pension starts earlier than age 60. This is illustrated in the following table which should be read in conjunction with the appropriate General Note on page 25. ……For members who joined by 1 November 1988 and who leave between ages 50 and 60 with more than 15 years membership special reductions apply as set out in Table 1 on page 23……Note –The normal retirement age is 65. For members who joined on or after 1 November 1988, taking a pension before the age of 65 is subject to the Trustee’s agreement. For members who joined before that date the Trustee’s agreement is only necessary if members wish to draw their pension before age 60. The reduction set out above (including the special reductions for those with more than 15 years membership) is as the Company, with the Trustee’s agreement, wishes the pension to be calculated.  

TABLE 1

Reductions applied in calculating a pension taken early by anyone who was a member by 1 November 1988 and who leaves on or after their 50th birthday after completing more than 15 years’ membership.
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General Notes

THE REDUCTIONS APPLIED IN CALCULATING PENSIONS STARTING EARLY

Under the Rules, the reduction for pensions starting earlier than age 65 for anyone who joined after 1 November 1988- age 60 for anyone who joined by 1 November 1988- ought to take into account the total period between the pension starting at age 60 or 65 as appropriate……The tables are included at the request of the Company as being the way it wishes, with the Trustee’s agreement, early retirement pensions to be calculated in those circumstances. The reduction or partial waver of the reductions shown in the tables on pages 13, 23 and 24, is not included in the Rules as being members automatic entitlement.

Amendment And Winding Up

Although the Company intends to continue the Fund indefinitely, it reserves the right to amend or discontinue the Fund or any part of it.”

5. The Thomson Retirement Benefit Scheme Deed, dated 3 August 1998 and made between Thomson (UK) Holdings Limited (the Founder) and the Trustees (“the Deed”) sets out the Rules applicable to employees of Thomson-Thorn Missile Electronics Ltd (TME) who were former members of the Thorn EMI Pension Fund in respect of service pre 1 April 1997. As amended by a Deed of Amendment dated 2 July 1999 made between the same parties the Deed provided as follows:

“Normal Retirement Date – in relation to a Member means his 65 birthday.

Part III Retirement Benefits

Early Retirement

3(1) On the retirement of a Member with the consent of the Founder before his Normal Retirement Date having reached the age of 50 he shall……..be paid a pension calculated as for normal retirement ..by reference to his actual Final Pensionable Salary and to his actual Pensionable Service. 

(2) Any pension taken prior to age 65 under this Rules shall be reduced in accordance with the relevant table below to take account of early receipt……..These provisions apply in respect of membership of the Former Scheme and Pensionable Service under the Plan accrued on or after 1 April 1997…

Table 1

Reductions applied in calculating a pension taken early by anyone who was a member of the Former Scheme by 1 November 1988 and who leaves on or after their 50th birthday after completing more than 15 years membership.

Years between the date the pension starts and age 60 (the Table goes on to duplicate Table 1 in the Booklet referred to above.)”

6. The Thomson Retirement Benefits Scheme Deed dated 8 March 2002 amended the Rules for Post-April 1994 Entrants. Relevant provisions were 

“Part III Retirement Benefits

Early Retirement

3 (a) On the retirement of a Member with the consent of the Founder before his Normal Retirement Date, having reached age 50, he shall…….be paid a pension calculated as for normal retirement ……by reference to his actual Final Pensionable Salary and to his actual Pensionable Service

(b) Any pension taken prior to age 60 under this Rule shall be reduced as advised by the actuary to take account of early receipt.”

7. The Deed of Amendment dated 28 May 2004 made between Thales and the Trustees amended the Rules introduced by the Deed Applicable to Employees who were former members of the Thorn Scheme in respect of service pre 1 April 1997 in the following manner:

“Rule 3 (2) of Part III of the Rules…shall be amended by deleting Table I and inserting Table I (a) to I (f) (as set out in the Announcement) and by deleting Table 2 and inserting Tables 2 (a) to 2 (f) (as set out in the Announcement).”

8. The Announcement, dated January 2004, to Members of the Scheme “Re Members who joined the Thorn EMI Pension fund before 1 November 1988 and transferred to the Scheme on 1 April 1997” - Relevant details of which are set out in Appendix 1.

MATERIAL FACTS

9. Mr Carter was born in 1952 and was employed by Thorn Missile Electronics Ltd (Thorn) from 1970. He was a member of the Thorn Scheme when Thorn was taken over by a subsidiary of Thales UK plc (the Company), known as Thomson CSF plc. Thomson CSF plc changed its name to Thales (Weybridge) plc (Thales) with effect from 20 May 2004. Thales is the principal employer of the Scheme and since 2 May 2000 reference to “the Founder” in the Thorn Scheme documentation has meant Thomson CSF plc and now means Thales. Pension administration relating to the Scheme  (and to other schemes operated by the Company) are handled by Thales Corporate Services Ltd.

10. In 1997 Mr Carter transferred his benefits from the Thorn Scheme to the Scheme. Prior to the transfer he and other members of the Thorn Scheme received information concerning pension fund transfers and about the provisions of the Scheme. One letter, dated 22 July 1996, from Mr Bradley the then HR Director of Thorn and now Chairman of the Trustees of the Scheme, included a Summary of the Thorn Scheme and said:

“I can now confirm the following: …..(2) For existing members of the Thorn Fund at today’s date there will be full protection of previous service, either by taking a deferred pension or transferring funds across into the Thomson Scheme or Plan (3) If existing members of the Thorn Fund at the date of this notice decide to transfer they will have the additional advantage of accruing the same benefit for future service within the Thomson Scheme as they would have enjoyed had they been able to remain within the Thorn Fund. TME will fund the excess contribution”.

Under a heading entitled Early Retirement the Summary said:

“The current early retirement provisions under the Thorn EMI Pensions Fund will continue to apply to those members who joined the Fund prior to 1 November 1988. The intention is to ensure that the total value of your benefits is not less than the value of the benefits you would have expected to receive from the Thorn EMI Pension Fund.”

11. A Question and Answer sheet was issued by the Founder and the Trustees in September 1996. In response to the question “ If I decide to transfer my rights from the Thorn Fund to either the Thomson Scheme or the Plan are my rights maintained?” the answer given was:

“You will see from the summary of the Thomson arrangement included in Gerald Bradley’s announcement that they are somewhat different from the Thorn Fund. What we can say is that your past rights will be maintained. In the future you will enjoy the same value of benefits as those which you would have enjoyed from the Thorn EMI Fund. They may be expressed differently because the Thorn Fund and the Thomson Scheme are different in their nature. However the value of your expectations will be preserved and TME will meet the costs of maintaining those expectations…There is a great deal of work to be done between now and April 1997, all of which is designed to ensure that your previous rights and expectations are maintained. We say again that the Thorn EMI Pension Fund is different from The Thomson Retirement Benefits Scheme and The Thomson Retirement Savings Plan. That does not detract from TME’s commitment to maintain your expectations…”

12. In January 1997 Explanatory Notes on the Scheme were issued by the Trustees. The purpose was to answer a number of questions that had been raised. It was explained, under the heading “ Early Retirement”, that:

“It is confirmed that for those transferring their rights from the Thorn Fund to the Thompson Scheme the early retirement terms of the Thorn Fund for members who joined the Fund before November 1988 are preserved and maintained in the Thomson Scheme. This applies to benefits earned before 1 April 1997. The normal Thomson Scheme terms apply to benefits earned after 1 April 1997. Service in the Thomson Scheme after 1 April 1997 counts towards the service requirements of the Thorn Fund early retirement terms which are being preserved by the Thomson Scheme.”

13 A Special Notice, dated 15 January 1997, sent to members by Mr Bradley on 20 February 1997 said: 

“…If you wish to draw your benefits from the Thorn Fund AND continue in employment with TME, you may do so. This will NOT affect your terms and conditions or continuity of employment. REMEMBER, if you select this option your pension rights will not be continuous and you will NOT enjoy any of the special terms offered to Thorn members if they transfer to the Thomson Benefit Plan..”

14
A Questions and Answers Aide Memoire, prepared by the Scheme Actuary for the Trustees, was issued in February 1997 to be read in conjunction with various documents including the Booklet. In answer to the question “What are the preferential early retirement terms for members who joined the Thorn Pension Fund prior to 1 November 1988 and who transfer their benefits to The Thomson Retirement Benefits Scheme on 1 April 1997”, it said that:

“Special early retirement terms currently apply for members who joined the Thorn Pension Fund prior to November 1988. The details are outlined in Table 1 and 2 on page 23 of the Thorn Fund explanatory booklet (1995 Edition). If you decide to transfer your benefits from the Thorn Pension Fund on 1 April 1997 the special terms will continue to apply. Please note that this will apply to all of your benefits earned both in respect of Thorn Service before 1 April 1997 and completed Thomson Pensionable Service. For example if you leave The Thomson Retirement Benefits Scheme at age 55 and have completed 20 years pensionable service, your total pension will be calculated without any early retirement reduction.”

In answer to the questions “Does Thomson Pensionable Service after 1 April 1997 count for the special early retirement terms?” the response was:

“Yes. Your Pensionable Service before 1 April 1997 and future Thomson Retirement Service will both be taken into account to determine any special early retirement terms for you.”

15
The Company currently operates nine “balance of cost” defined benefit schemes in the UK. In June 2002 all nine schemes were closed to new employees and in July 2003 member contributions for those members on 1/60ths accrual (including Mr Carter) were generally raised from 5% to 7%. 

16
In January 2004 an announcement (the Announcement) was issued by Thales Corporate Services Limited which dealt with two changes which had previously been notified to members in March 2003. One change – the increase in the number of contributions from the employer and employees - had already been introduced. The second change was the removal of the preferential early retirement terms from a number of the Company’s schemes, including for those former members of the Thorn Scheme who had joined that scheme before 1 November 1988 and transferred to the Scheme on 1 April 1997.

17
The Announcement said under the Heading entitled “Current preferential early retirement terms” that 

· the Normal Retirement Age (NRA) for members affected was 65 but that they could elect to retire early on or after their 60th birthday with no actuarial reduction and no consent being required from the Employer or Trustee. 

· Subject to the Employer’s consent, a member could retire prior to age 60 in which case an actuarial reduction calculated from age 60 would apply. 

· Their effective NRA was therefore 60. 

· Further discretionary preferential early retirement terms could potentially apply for members who retired before the age of 60 and who had more than 15 years combined service in the Thorn Scheme and the Scheme. In summary these were: a waiver of the early retirement factor between the ages of 60 and 55 applied on a sliding scale after completion of 15 to 20 years Pensionable Service. 

· After completion of 20 years pensionable service it was potentially possible to retire at age 55 with no actuarial reduction. 

· Similar preferential early retirement terms also applied for members who leave shortly before their 50th birthday.

· Full details of the various discretionary preferential early retirement terms were detailed in the Booklet which made clear that these preferential early retirement terms in respect of retirement prior to age 60 were discretionary.

18
Under the heading entitled “Changes to preferential early retirement terms” the Announcement said: 

· all preferential early retirement terms were to be removed for Pensionable Service accruing in the Scheme on or after 1 June 2004. 

· Therefore, in the event of early retirement on or after 1 June 2004 Pensionable Service between 1 June 2004 and the date of early retirement would be reduced by an early retirement factor to reflect the period of early retirement between the date of retirement and age 65. 

· For pensionable service accrued before 31 May 2004 including benefits transferred from the Thorn Scheme, the effective NRA of 60 remained unchanged. 

· Therefore in the event of early retirement on or after 1 June 2004 Pensionable Service accrued before 31 May 2004 would be reduced by an early retirement factor to reflect the period of early retirement between the date of early retirement and age 60. 

· For Pensionable Service to 31 May 2004 the discretionary preferential early retirement terms for retirement between 50 and 60 for members who have completed more than 15 years pensionable service, would be phased out over a two year period from 1 June 2004.

19 Mr Carter was most distressed to learn of the Announcement as he believed that at the time of the transfer he had been led to expect that he had the right to retire on a full pension at 60 without consent and that consent would be forthcoming for retirement from age 50 in accordance with the rules outlined in Tables 1 and 2 of the Booklet.

20 On 23 April 2004 he exercised his option to leave the Scheme with effect from 31 May 2004 and took a deferred pension, retaining the early retirement terms accrued to date. At the same time he applied to join the Thomson Retirement Savings Plan (“the Savings Plan”) on 1 June 2004. This was a defined contribution scheme. He made clear in his letter that the decision had been made under duress because of the proposed disadvantageous changes to transferred in benefits.

21 On 2 June 2004 OPRA wrote to the Trustees stating that, based on the information supplied about the proposed change to the Scheme Rules, OPRA was of the view that the changes did not involve a breach of the Pensions Act 1995 and associated pensions legislation. This was in response to a referral by the Trustees following Mr Carter’s claim that section 67 of the Pensions Act had been violated by the withdrawal of the preferential early retirement terms. Section 67 provides that any power to modify a scheme shall not be exercised so as to affect any entitlement or accrued right of any member unless the trustees have satisfied themselves that the member’s consent has been obtained. In certain circumstances where accrued rights have been affected OPRA had the power to make provision for treating the member’s consent as having been obtained.

SUBMISSIONS

22
Mr Carter says: 

22.1
There were many other employees of Thorn who, like him, transferred their benefits from the Thorn Scheme to the Scheme. Special terms applied to members who were in the Thorn Scheme prior to 1 November 1988 as set out in the Booklet. This explained the reduction applicable for members with 15 or more years service. In effect a member with 20 years service could retire at 55 with no pension reduction. Custom and practice at that time meant that nobody applying for early retirement had ever been refused permission by the Trustees.

22.2 His decision to transfer his pension from the Thorn Scheme to the Scheme in 1997 was based entirely on the promise that preferential rates would be  maintained  which he believed to be non-discretionary. The original transfer terms on offer were particularly unattractive as there was to be no enhancement to the standard Scheme terms and he would not have made the transfer had the enhanced terms not been so rigorously promoted and formalised in the Deed. Members like him were given strong assurances by Thales that the Scheme would continue to be funded by Thales to ensure that the previously enjoyed benefits ( including preferential early retirement benefits ) would be maintained.

22.3 He believes, that  

“not one of the 300 or so eligible Employees was prepared to entertain such a transfer. Consequently the Company progressively improved the offer culminating in Mr Bradley’s statement one week before the deadline that the Thorn-EMI preferential terms would be maintained and formalised in what would become the 1998 Trust Deed. This persuaded the original 57 members to make the transfer and Mr Bradley is mistaken if he considers that I (or my colleagues) would have taken this decision without the belief that said terms were secure”.

22.4
An attractive alternative to the transfer was to defer his Thorn pension enabling him to draw his pension at age 50 while continuing to work for Thales. The Scheme was small at the time. Significant considerations included security of investment, the promises made by Thales to maintain the necessary funding and the option (by special arrangement) to draw a deferred pension at age 50. He denies the claim that the obvious choice was to transfer. He says he based his decision on the enhanced and preferential terms unconditionally offered. He is aggrieved that he was misled and has now been deprived of a valuable incentive by the Thales. He feels this is a disappointing reward for years of loyal service.  

22.5
He felt obliged to transfer from the Scheme to the Savings Plan. His choice was driven entirely by the proposed detrimental changes to his pension and the desire not to see the notional value of his prospective pension eroded by 20% over the next few years, despite increased contributions. He does not regret the chosen course but does regret having to make the choice which was entirely due to Thales’ decision. He considers that he was forced into this involuntary decision. An alternative would have been for members like him to have been allowed to remain in the Scheme under previous conditions until my decision had been made. 

22.6
The shortfall in funding at transfer is regrettable. He is conscious of Thales’ fiscal position and is keen to see it succeed. However, the funding is the responsibility of the Thales, the Accountants and the Actuary and is not the responsibility of the members. He suggests that Thales had no intention of maintaining the preferential terms from the outset notwithstanding the promises. He sees relevance in the fact that a sum of £1.6 million was contributed to the Scheme by TME in October 1999 to correct a shortfall in transfer value in order to maintain the benefits of transferees like him. Thales enjoyed a contributions holiday against, he understands, the advice of the Actuary for a period around 2001 further depleting the fund. The fund  has also been adversely affected by recent business acquisitions with accompanying liabilities.

22.7
The preferential early retirement benefits are not discretionary. They were formalised in the Deed, as promoted, and the Deed makes no reference to the benefits being discretionary. He believes that they are non- discretionary and therefore  accrued rights to which Section 67 of the Pensions Act applies.

22.8
Rule 3(1) of part III of the Deed refers to “….the retirement of a Member with the consent of the Founder before his Normal Retirement Date…” This requirement is different from the requirement under the Thorn Scheme which was that the consent of the Trustees of that Scheme was required. On 30 November 1998 members were assured by the Trustees that the consent requirement from the Founder was a technicality and that, in practice, a scenario in which the consent would not be forthcoming could not be envisaged. This assurance is a significant consideration for which, he feels, there may be employment law consequences.

22.9
Thales’ statements, predominantly those of Mr Bradley, compositely constitute an unequivocal promise to maintain the preferential early retirement terms. Whilst it is accepted that these terms were discretionary in the Thorn Scheme, the term ”discretionary” does not feature in any of the correspondence or in the 1998 Deed. The Thorn disclaimer referred to in paragraph 24.3 below was not replicated in the Deed. 

22.10
Rule 3 (1) referred to above sets out the conditions for entitlement to that rule’s benefits and there is no discretion whether to award the benefit if the conditions are met. The Trustees are therefore required to check whether the facts of a case presented to them mean that the member has met the conditions for entitlement. Once they are satisfied they have no choice but to pay the pension – they have no discretion in the matter. The need for the consent of the Founder does not mean that the early retirement benefit is a discretionary benefit. The consent of the Founder is not a consent to be given or withheld under a power conferred by the rules and occurs outside of the scope of the pension scheme. The way in which the Founder’s consent should be given in any particular case would be an employment matter to be decided by an employment tribunal. If a tribunal found that consent had been unlawfully withheld then the Trustees would be obliged to grant the benefit. Thus the benefit is not a discretionary benefit. 

23
The Trustees say:

23.1
They do not consider that there has been a violation of section 67 of the Pensions Act 1995 which does not allow amendment of a Scheme, without the consent of individual members in a way which adversely affects rights which have already accrued.  The matter was referred to OPRA who agreed with the Trustees’ view. The Trustees have acted on legal and actuarial advice. In any event, there was no requirement for members consent to be obtained to the Scheme changes as the discretionary preferential early retirement terms under the Scheme are not an entitlement nor are they accrued rights. They were also not an entitlement or an accrued right under the Thorn Scheme. 

23.2
The early retirement terms were not the primary reason for transferring benefits from the Thorn Scheme to the Scheme as the alternative to transfer would have been to retain frozen benefits under the Thorn Scheme. As a result of his transfer Mr Carter retains a final salary linkage for his Thorn service and his Thales service counts towards the service requirements for early retirement terms to 31 May 2004. He could continue as an active member up to and beyond age 50, when special terms for immediate payments of pensions apply (at least until June 2006). At the time of the transfer from the Thorn Scheme Mr Carter was under 45. Therefore if he had taken a deferred pension in the Thorn Scheme, the preferential early retirement provisions for retirement before age 60 would not have applied to this deferred pension. 

23.3
The option to join the Savings Plan, which is a defined contribution plan, was introduced because some employees may be better off in a defined contribution arrangement if investments perform well. The defined contribution option predates the removal of the early retirement terms. If the option is taken, accrued benefits are frozen at the date of transfer. In Mr Carter’s case this was 31 May 2004 when the early retirement terms applicable to deferred pensions were still fully in place. This is what Mr Carter chose to do as at 31 May 2004.The Trustees were not asked to and made no representations in respect of this. If, with the benefit of hindsight, Mr Carter’s decision proves to have been the wrong one this is not a matter for which any blame can attach to the Trustees. Taking this option does not, in any event, guarantee early retirement terms in respect of future acquired benefits since the early payment of pension still requires the consent of the Trustees.

23.4
In any event the discretionary early retirement terms could not amount to a “promise” under the Thorn Scheme as they required consent. The Trustees did not make any representations at the time of the transfer, or since, that advised members that the discretionary early retirement terms for retirement prior to age 60 in the Thorn Scheme would be converted to a right in the Scheme. 

23.5
Even if Mr Carter had known in 1997 that the discretionary early retirement terms would be phased out, transferring his benefits to the Scheme would still have been the obvious decision to make. Even if the discretionary preferential terms disappear altogether (as they will from 1 June 2006 ), Mr Carter’s Thorn Scheme pension and his Scheme pension to 31 May 2004 can still be taken unreduced from age 60 which was the unreduced payment date if his benefits had been left in the Thorn Scheme.

23.6 The early retirement terms, as described in the Deed, are essentially the same as those under the Thorn Scheme except that in the Scheme the consent of the Founder is required, rather than the consent of the Trustees, in the case of retirements prior to age 60.

23.7 The Trustees believe they acted in the best interests of the members by agreeing to Thales request to remove the discretionary early retirement terms. The members’ interests would not be served if Thales switched future accruals to defined contributions as they have indicated would be likely. In any event under the Deed the Founder has the right to block early retirements altogether.

23.8 To the extent that early retirement discretion lies within the Trustees remit, they are not prepared to confirm in advance that consent to early retirement would be forthcoming for Mr Carter. The Scheme’s Actuary has advised that the Scheme’s funding position has deteriorated since the last valuation in April 2001 when it was 100.7% funded. To give Mr Carter benefits beyond his contractual entitlement under the Deed and Rules would reduce the security and funding of the remaining members’ interests. The Trustees cannot therefore agree to Mr Carter’s request for restitution.

24 Thales Corporate Services Ltd on behalf of Thales says: 

24.1 Following the acquisition of Thorn, members of the Thorn Scheme were invited to transfer their benefits from the Thorn Scheme to the Scheme with effect from 1 April 1997. Those who elected to transfer essentially retained the Thorn Scheme benefits in respect of service prior to that date.

24.2 Under the Thorn Scheme members such as Mr Carter who joined the Thorn Scheme prior to 1 November 1988 had a right to retire from the age of 60 without actuarial reduction. If they retired between the ages of 50 and 60 a reduction of 4% for each year prior to age 60 applied but this required Trustee consent. Additionally for those with 15 or more years service a further enhancement applied and for those with 20 or more years service no reduction applied on retirement from service after age 55.

24.3 Page 25 of the Booklet states : 

“The tables are included at the request of the Company as being the way it wishes, with the Trustees agreement, early retirement pensions to be calculated in those circumstances. The waiver or partial waiver of the reductions shown in the tables on pages 13, 23 and 24 is not included in the Rules as being members’ automatic entitlements”.

24.4 The reason for the disclaimer is that these terms were financed out of the surplus which was expected, in due course, to disappear. The favourable terms were carried over when Thales acquired Thorn and were incorporated into the Deed, even though no surplus came across to finance it. The transfer payment was less than was needed on the Scheme’s funding assumptions to cover the liability so a cash injection of approximately £1.6m was made by the Thales. Had the intention been to guarantee these preferential terms as a right a much larger sum would have been needed. 

24.5 Early in 2004 the Trustees were told that the Company needed to make further changes across the group, if it was to continue support future defined benefit accrual for those employees still enjoying this. Basically, for members still in service these changes involved removing preferential early retirement terms.

24.6 Under the Deed the basic entitlement on leaving service at age prior to NRA is to a deferred pension. Only if the Founder agrees is an early retirement pension granted. Since the Founder will only sanction early retirement terms that put no strain on the funding of the Scheme, the preferential terms have been removed. The effect of the changes to the Scheme mean that for members in Mr Carter’s position, for retirement on or after age 60, pension in respect of Thorn service is unreduced because this was a right under the Thorn Scheme. The same applies in respect of Thales service between 1 April 1997 and 31 May 2004. For service after 1 June 2004 an early retirement factor will apply based on a NRA of 65. In effect therefore Mr Carter will have an NRA of 60 for pre 1 June 2004 Pensionable Service. Pension entitlement for retirement between ages 50 and 60 pension in respect of Thorn service and Thales service between 1 April 1997 and 31 May 2004 is subject to the previous terms but with further reductions applied. For example a member (such as Mr Carter) who was previously able, with the Founder’s consent, to take an unreduced pension from age 55 will from 1 June 2006 be able to have no actuarial reduction only on reaching age 60. For service after 1 June 2004, actuarial reduction based on a NRA of 65 will apply.

24.7 The Founder agreed to carry over the Thorn benefit structure for those who agreed to transfer. This allowed members to retain their final salary linkage, whereas opting for leaving service benefits in the Thorn Scheme would lose this linkage. In addition some members including Mr Carter received additional defined contributions accounts to compensate in respect of future service for material differences between benefits under the Scheme and the Thorn Scheme. This was a generous arrangement and deserved to be promoted.

24.8 Pension terms do not form part of Mr Carter’s contract of employment. As there was no entitlement to retire prior to age 60 without consent under either the Thorn Scheme or the Scheme, the Company rejects any inference that these terms have become a right contractual or otherwise.

24.9 The Scheme’s power of amendment contained in the Deed dated 8 August 2002 enables the Trustees, with the consent of the Founder, to change the Rules and this they have done phasing out the preferential terms. Because these terms are not an entitlement (as they require the Founder’s consent and they do not carry over to the leaving service entitlement where Trustee consent is required) they can be removed without violating section 67 of the Pensions Act. A member’s only entitlement on ceasing employment prior to NRA is to a deferred pension. Further, if a member is over 50 the Founder may allow the member to take an immediate pension but this is not a right. The giving or withholding of consent is only a mechanism for converting a member’s right from a deferred pension to an immediate pension.

24.10 Special early retirement terms also apply to members who leave with a deferred pension. These are also being phased out over 2 years from 1 June 2004. Members of the Scheme have an annual option to opt out of the Scheme and join the Savings Plan for service after that date. Mr Carter has elected to do this with effect from 31 May 2004 and therefore preserves the preferential terms applicable to deferred pensions. However these preferential terms are still not a right because early payment of a deferred pension requires trustee consent.

24.11 Mr Carter was not forced to transfer to the Savings Plan. He elected to do so. Whether he will be better off as a result of this decision will depend on the performance of his defined contributions, his future salary increases, when and if he retires early and whether the necessary consents are exercised in his favour.

24.12 The Deed is dated a year later than the transfer date. Members would not have had an opportunity to review the Deed before making their decision to transfer. The Deed solely reflects the terms of the transfer offer which were detailed in member communications. 

24.13 There was never any statement made that early retirement terms granted in the Thorn Fund would continue without any discretionary element being applied.  Moreover at the time of transfer the Company did not make any representations in relation to making good shortfalls.

25 Mr Whittemore, who also transferred from the Thorn Scheme into the Scheme, nevertheless disputes that such action was the “obvious decision” as claimed by the Trustees. He says that he received advice from an IFA not to do this but decided not to follow that advice when enhanced terms to transfer were offered. He says that only 57 of 300 eligible people opted to transfer and that practically none had opted to transfer until enhanced terms were announced. He refers to an informal meeting called by Mr Bradley in January 1997 at which the enhanced terms were announced. At the meeting Mr Whittemore recalls that Mr Bradley said that these would be embodied in a Deed which he referred to as a “tablet of stone”.  Mr Bradley does not recall what he might or might not have said some years ago and says that he did not deliver any presentations at the time. 

CONCLUSIONS

26 The Booklet indicates that, under the Thorn Scheme, although the normal retirement age for all members was 65, members like Mr Carter had the right to draw an immediate pension from age 60, without the need for consent from the employer or the Trustee. In practice, they would have received an unreduced pension although this was, according to the Booklet, at the discretion of the Trustee and the employer. If a member wanted to draw an immediate pension between the ages of 50 and 60 then the Trustee’s consent was required in which case a sliding scale of reductions applied; for members with between 15 and 20 years service this reduction was particularly favourable. According to the Booklet, the reduction was also at the discretion of the Trustee and the employer.

27 According to the Deed, members’ NRA was 65 and consent was required for any retirement before that date. In the case of retirement between 50 and 60, if consent was granted, then a sliding scale of reductions applied, including the very favourable reductions for members with 15 to 20 years service. Unlike the Booklet, the Deed does not specify that the sliding scale is discretionary. Mr Carter argues that this makes it an entitlement. However, its application is conditional on Thales’ consent being granted. It is not therefore an independent right but merely an indication of the terms that would apply if such consent were granted.  It follows that if Thales did not wish to continue with the application of the sliding scale it could decline to give its consent.

28 In practice, the Founder and the Trustees in effect treated members as having the right to retire from age 60 without consent and without any reduction being applied. It seems that this approach was adopted because of the various announcements that were made at the time of the transfer, because there was some ambiguity about the matter and because members understood that they had the right to retire at age 60 without consent and with no reduction.

29 Under the arrangements announced in 2004, members such as Mr Carter will be treated as having the right to retire from age 60, as regards pre-June 2004 service, without consent and with no reduction being applied for early retirement. The position so far as any entitlement to an immediate unreduced pension from age 60 is therefore unchanged. If such members wish to draw a pension between the age of 50 and 60 then, as previously, the Founder’s consent is required. However, where previously such members could have expected to benefit from the sliding scale, the scale will be phased out. But this was never a right under either the Thorn Scheme or the Scheme; rather it was always dependent on consent.  Even under the revised arrangements, members such as Mr Carter will, if the Founder’s consent is forthcoming, retain an effective retirement age of 60 for the purposes of calculating from when an actuarial reduction should apply. 

30 To summarise, given that consent was required under both the Thorn Scheme and the Scheme in the case of retirement before 60, members have not been deprived of any rights or entitlements as a result of the changes introduced in June 2004, as regards pre June 2004 service.  I do recognise, however, that in practical terms, those retiring with consent between 50 and 60 will be worse off as a result of the changed practice over a matter which fell short of being an entitlement.

31 Mr Carter claims that he was misled in 1997 and acted then on the basis of a promise that the preferential early retirement terms would continue and that they would be formalised in the Deed. Thales does not deny that there was encouragement for employees to transfer into the Scheme although it denies that there was any promise given. The various communications provided to members in Mr Carter’s position were encouraging and gave a clear indication that the Scheme terms would apply to benefits earned both before and after 1 April 1997. Undertakings were clearly given that “rights will be maintained” and that “the value of your expectations will be preserved”. 

32 Mr Carter’s rights have not been affected by the changes and so there can be no question that there has been a breach of undertaking.  The crux of his complaint is that members in his position had expected the preferential terms to be maintained and that the various announcements and assurances which they received amounted to a binding commitment on the part of the Respondents.  The phrase “value of expectations” involved the use of an unusual term and in its context I judge the emphasis was intended to be on the “value” rather than the expectation. Clearly Mr Carter’s expectation (that practice would continue in the future as in the past) has not been fulfilled. But the Respondent would never have been in a position to commit those with the power of consent indefinitely to exercise that in a particular way. Nor can the Respondents be taken to have offered a guarantee never to change either the approach to such a practice or the terms of the Scheme itself.  To expect such a guarantee would be unreasonable.  It has to be borne in mind that in a changing economic climate, sponsoring employers have had to take steps that they might not have expected to take some years ago. 

33 I note that members had the benefit of the preferential early retirement terms for retirements occurring between age 50 and 60 for some 7 years after the particular document was issued. Furthermore, one of the major early retirement provisions, that of the right without consent to retire at age 60 with an unreduced pension in respect of service before 2004, has been retained in full.

34 Mr Carter strongly maintains that he would have acted differently in 1997 had he been informed of the possibility that in the future the terms might change. His view appears to be that because of this he is entitled to the benefits and enhancements that he had expected to receive. My approach is to reach a view on whether he would indeed have acted differently had he known that the terms relating to early retirement might have changed in the way that has now come about. Mr Carter had two choices in 1997: to transfer or to freeze his benefits in the Thorn Scheme. He did not have an option of continuing to accrue rights in the Thorn Scheme.  In the absence of being able to continue to accrue rights in the Thorn Scheme, I am not persuaded that he would have chosen not to transfer.  As he was under 45 at the time of the transfer, had he taken a deferred pension in the Thorn Scheme, even though he might have expected to be able to draw his deferred pension from age 50 while still working for Thales, the special early retirement provisions for retirement before age 60 would not have applied to his deferred pension. 

35 Finally I deal with Mr Carter’s later decision to leave the Scheme and to transfer to the Savings Plan in respect of his future pension entitlement. Although he may have felt compelled, for his own reasons, because of the changes to the Scheme, to make the move, this was entirely a matter for him and does not mean that Thales or the Trustees compelled him to take this step or applied any pressure or encouragement on him to do so.  Mr Carter says that he does not regret his decision but regrets having had to make it. This may be but as it was not as a result of any improper action by the Trustees or Thales it is not a matter for which either the Trustees or Thales can be held responsible.

36 As Mr Carter is no longer an active member of the Scheme he has no rights under the Scheme in respect of service after 31 May 2004. He therefore cannot claim to have suffered injustice as a result of the Respondents’ actions in respect of a period during which he was not an active member of the Scheme. 

37 For these reasons, I am not persuaded that the Respondents have acted un           lawfully, or that there was any misrepresentation as a result of which Mr Carter acted to his detriment. I therefore do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

7 March 2006

APPENDIX 1

Announcement to Members of

The Thomson Retirement Benefits Scheme ("the Scheme")

Re: Members who joined a Thorn EMI Pension fund before 1 November 1988 and Transferred to the Scheme on 1 April 1997

In March 2003 we issued an announcement detailing two changes; an increase in member contributions and the removal of preferential early retirement terms. The contribution increase was implemented from 1 July 2003. The second change was the need to remove preferential early retirement terms on a scheme-by-scheme basis.

This announcement explaining how the changes to preferential early retirement terms could affect you is being sent to all former members of the Thorn EMI Pension Fund, who joined a Thorn fund (or a Philips scheme) before 1 November 1988, and transferred to the Scheme on 1 April 1997. The following only applies to members who joined a Thorn fund (or a Philips scheme) before 1 November 1988.

Current preferential early retirement terms
1. Your Normal Retirement Age ("NRA") is 65. However, you can elect to retire early on or after your 60`h birthday and no actuarial reduction will apply. No consent is required. Subject to Company consent, if you retire prior to age 60, the actuarial reduction is calculated from age 60 (that is your "effective NRA" is age 60); and

2. If you have completed more than 15 years combined Pensionable Service in the Thorn EMI Pension Fund and the Scheme, further discretionary preferential early retirement provisions could potentially apply if you are retiring before the age of 60. In summary, these are a waiver of the Early Retirement Factor ("ERF") between age 60 and 55, applied on a sliding scale after the completion of 15 to 20 years Pensionable Service. After the completion of 20 years Pensionable Service, it is potentially possible to retire at age 55 with no actuarial reduction. Similar preferential early retirement terms also apply for members who leave the Scheme shortly before their 50`h birthday. Full details of these discretionary early retirement provisions are detailed in the 1995 Edition of the Thorn EMI Pension Fund booklet ("the Thorn Booklet").

The Thorn Booklet makes it clear that these special early retirement terms in respect of retirement prior to age 60 are discretionary:

"The tables are included at the request of the Company as being the way it wishes, with the Trustees agreement, early retirement pensions to be calculated in those circumstances. The waiver, or partial waiver, of the reductions shown in tables on page 13, 23 and 24, is not included in the Rules as being members' automatic entitlements" (see page 25).

The discretionary provisions were introduced at a time when the Thom EMI Pension Fund was in considerable "surplus". It was recognised that this surplus could disappear at some time in the future, hence the Company's decision to make these provisions discretionary.

Changes to preferential early retirement terms
All preferential early retirement terms, as detailed in paragraphs 1 and 2 above, will be removed for Pensionable Service accruing in the Scheme on or after 1 June 2004. Therefore, in the event of early retirement on or after 1 June 2004 Pensionable Service between 1 June 2004 and date of early retirement will be reduced by an ERF to reflect the period of early payment between date of early retirement and NRA, age 65.

For Pensionable Service accrued before 31 May 2004, including benefits transferred from the Thom EMI Pension Fund, your effective NRA of 60, as detailed in paragraph 1 above, remains unchanged. Therefore, in the event of early retirement on or after 1 June 2004 Pensionable Service accrued before 31 May 2004 will be reduced by an ERF to reflect the period of early payment between date of early retirement and age 60 (the discretionary preferential terms between ages 55 and 60 are detailed below). Please note, this differs from Pensionable Service accruing in the Scheme on or after 1 June 2004, which in the event of early retirement would be reduced by an ERF to reflect the period of early payment between date of early retirement and NRA, age 65.

For Pensionable Service to 31 May 2004 the discretionary preferential early retirement terms, as detailed in paragraph 2 above, will be phased out over a two year period from 1 June 2004.

Table 1, on page 23 of the Thorn Booklet, which has been replicated in the Deed introducing the rules applicable to employees of Thomson-Thorn Missile Electronics Limited who were former members of the Thorn EMI Pension Fund in respect of service pre 1s` April 1997, will be removed from 1 June 2004. This table is replaced by new tables 1 a through to 1 f which depend on your date of early retirement.

The special provisions in respect of members who leave service between ages 45 and 50 (Table 2, on page 23 of the Thorn Booklet, which has again been replicated in the Deed introducing the rules applicable to employees of Thomson-Thorn Missile Electronics Limited who were former members of the Thorn EMI Pension Fund in respect of service pre 1st April 1997) will be removed from 1 June 2004. This table is replaced by tables 2a through to 2f which depend on date of leaving Pensionable Service.

January 2004

PAGE  
-23-


