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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr  David Wyn Prichard

	Scheme
	:
	South Glamorgan TEC Pension Scheme (Scheme)

	Respondents
	:
	GE Life Limited (GE Life) (formerly known as National Mutual Life) – as the manager/administrator of the Scheme

ELWa Trading Limited (ELWa) – known as South East Wales Training and Enterprise Council Limited (South East Wales TEC) until 11 June 2001.  ELWa is a subsidiary company of the National Council for Education and Training for Wales (NCETW) and is Mr Prichard’s former Employer. 

Robson Salustro McGladrey Limited (RSM):Trustee of the Scheme


MATTERS FOR DETERMINATION

1. Mr Prichard has complained that the Respondents are all party to a delay in dealing with his request for a transfer payment from the Scheme, as he indicated he wished to happen in August 2002, to the scheme of his new employer.  The delay not only led to a decrease in the original transfer amount quoted,  but also to the subsequent refusal on the part of his new employer’s scheme to accept the transfer payment following its change of policy on transfers-in, while he was in the process of trying to arrange the transfer in question. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PROVISIONS

3. These are set out in an Appendix to this Determination.

MATERIAL FACTS

Background – Administration of the Scheme

4. Section 30 of the Learning and Skills Act 2000 established the National Council for Education and Training for Wales (NCETW).  The various Training & Enterprise Councils in Wales, including South East Wales TEC, were wound up on 31 March 2001, with new bodies (including the NCETW) becoming operational from 1 April 2001. From that date, staff at NCETW were able to become members of the Principal Civil Service Pension Scheme (PCSPS), with NCETW becoming a participating employer in the PCSPS.   

5. The Scheme is a money-purchase, contracted-in arrangement invested in unitised with-profits funds at GE Life. The Scheme’s manager/administrator is GE Life.  The Principal Employer (and sole Trustee) under the Scheme was South Glamorgan Training and Enterprise Council Limited, the previous name for South East Wales TEC. When the Training and Enterprising Councils were abolished, the Welsh Assembly appointed RSM to wind up the Scheme. 
6. On 20 March 2001, South Glamorgan Training and Enterprise Council Limited wrote to GE Life, to inform them that – with immediate effect – they were stepping down as trustee and also resigning as Principal Employer. South Glamorgan Training and Enterprise Council Limited also advised GE Life that RSM had been appointed to act as trustee to the Scheme. GE Life were asked to send the “replacement trust deed” to RSM.   GE Life were also asked to send all future correspondence on the Scheme to the Manchester office of RSM.  RSM say that South Glamorgan Training and Enterprise Council Limited wrote directly to members to notify them that RSM was to take over as Trustee of the Scheme.  It has not been possible to obtain a copy of such a letter.
7. The last premiums were paid in respect of the Scheme by South Glamorgan Training and Enterprise Council Limited on 26 March 2001.      

8. On 11 June 2001, South Glamorgan Training and Enterprise Council Limited, which had by then been acquired by NCETW, changed its name to Education and Learning (Wales) Trading Limited (ELWa). 
9. RSM wrote to GE Life on 10 July 2001, with a further copy of the letter of 20 March, requesting that GE Life prepare a deed of appointment for RSM.  RSM’s letter reiterated the previous request for all correspondence to be directed to them.   However, on 18 July 2001, GE Life contacted the Bank of Scotland – which had until then acted as the Scheme’s outsourced administrators – to request that the Bank confirm its understanding of RSM’s role.  GE Life asked the Bank if RSM was to act as the new Principal Employer under the Scheme since it was not possible for an employer to resign.  GE Life sent the Bank the Inland Revenue’s form PS257 which is used to notify a change of Principal Employer.  

10. During September and October 2001 further correspondence followed between GE Life and RSM, setting out GE Life’s various requests for information on the changes within the Scheme.  GE Life told RSM that the Bank of Scotland had not responded to their queries in July but that GE Life’s policy was not to send further requests for outstanding information.  

11. RSM told GE Life that there was no change in the Principal Employer.  By letter dated 30 October 2001, RSM informed the Bank of Scotland that there has been no change in the Principal Employer under the Scheme. 

12. On 14 November 2001, RSM issued an announcement to the members, as follows:

“Dear Member

This letter is to inform you that RSM Robson Rhodes have been appointed as the independent trustee of your TEC pension scheme.

Where appropriate we will be liaising with the PCSPS administrators at the DTI Cardiff for those members now working for ELWa who wish to consider transferring to their new scheme.  If you are one of these people it is crucial that the DTI receive your TV1 form given to you earlier this year.  If you wish to consider transfer to PCSPS then the form should be addressed to [ ], PCSPS Pensions, DTI Cardiff (full address will be put in).

We will also transact any transfers to other new employers[’]  pension schemes or arrange for retirement benefits to be paid.

It is our aim to arrange for your TEC pension scheme be wound up as soon as possible while giving all members maximum choice of where to keep their pension benefits…

…

Once we have received all the required information from the insurance company regarding current benefits we will write to you with your options statement.

While we are arranging for the scheme to be wound up we will ensure that we deal with the day to day pension scheme matters which include a positive vote on GE’s take over [of] National Mutual...” 

13. On 17 November 2001, the DTI wrote to RSM, to request transfer values for certain members who had asked for these and who were named in an accompanying spreadsheet.  No copy of the spreadsheet in question can now be located.  
14. On 13 December 2001, the Inland Revenue (now HMRC) Audit & Pension Schemes Services (IRAPSS) told GE Life that the Scheme had been re-registered with them following a change of Principal Employer.  The new Principal Employer was the NCETW.  GE Life wrote to the Bank of Scotland to request clarification of the situation.   

15. On 9 January 2002, the DTI chased RSM for a response to its request for transfer values made on 17 November 2001.  
16. From January through to March 2002, correspondence was exchanged between GE Life and RSM.  GE Life wished to establish the link (if any) between South Glamorgan Training and Enterprise Council and NCETW, together with information about the appointment of RSM.  
17. GE Life wrote to RSM on 22 March 2002, saying that they had received a number of requests for transfer payments which they were unable to process as the question of the Principal Employer and NCETW’s connection to the Scheme remained unaddressed. GE Life requested that RSM, in their capacity as Trustee to the Scheme, provide them with the information necessary to enable them to process the transfer requests, within 10 days.

18. Throughout May 2002, correspondence continued between GE Life and RSM on the documentation that GE Life said was needed before RSM could be recognised as the trustee to the Scheme.  

19. On 29 May 2002, GE Life sent RSM a copy of the Definitive Trust Deed and Rules, after receiving a payment of £50 for that purpose from RSM.

20. There followed various e-mails between RSM and ELWa as to who was the correct Principal Employer under the Scheme and about other details that GE Life had indicated were required before they could deal with RSM as the accredited trustee to the Scheme.  These included a request for a deed that would show who was the proper Principal Employer: on this point RSM asked ELWa to confirm (among other detailed queries) what involvement or connection  NCETW  had with the Scheme and requested sight of  the deed that enabled NCETW to participate in the Scheme.  RSM told ELWa that it would contact the Inland Revenue for copies of that body’s documentation on the Scheme. 

21. GE Life indicated that it was unwilling to process an Unallocated Premium which had been received until NCETW was appointed by deed as the new Principal Employer under the Scheme.  Since August 2001, the Bank of Scotland had been corresponding with payroll personnel at ELWa about a number of members for whom there were payments outstanding against their accounts under the Scheme:  the list of these members shows Mr Prichard as having an amount of £125.92 unallocated. 

22. RSM also asked ELWa to confirm whether ELWa was the trading name of the Principal Employer.  Although ELWa said that it would ask the Bank of Scotland for information about the Scheme, there is no record of this approach being made.

23. On 23 July 2002, ELWa sent RSM a copy of the Certificate of Incorporation on change of name (Change of Name Certificate) that showed that South East Wales TEC had changed its name to ELWA Trading Limited on 11 June 2001.  ELWa asked RSM to confirm that GE Life would accept this evidence of the Principal Employer’s details.   

24. On 26 July 2002, RSM sent GE Life a copy of the Change of Name Certificate and emphasised that (among other matters), as trustee it intended to wind the Scheme up as quickly as possible.  RSM advised that it was unable to provide a copy of a deed showing the new employer and asserted that it was the “normal course of action” for the insurer to prepare the necessary documents following any change of name. RSM requested GE Life’s legal guidance on how to make progress with the Scheme.   

25. On 14 August 2002, RSM changed the operating base for its involvement with the Scheme from Manchester to Leeds. 
26. After a reminder from RSM, GE Life replied on 17 September 2002 as follows:  

“…Please accept our apologies for not replying sooner.  Due to the circumstances of this case, the matter had been referred to our Technical department and we were awaiting their response.

On checking with Companies House they have informed us that South Glamorgan Training and Enterprise Council was established on 6 February 1990.  Our scheme was established shortly after on 1 September 1990.  South Glamorgan Training and Enterprise Council Limited changed its name on 19 April 1999 to South East Wales Training and Enterprise Council Limited.  We can find no record of being informed of this change.  South East Wales Training and Enterprise Council Limited subsequently changed its name to ELWa Trading Ltd on 11 June 2001.  Companies House have no record of any Company under the name of National Council for Education and Training for Wales, although I understand that this Company makes up part of ELWa Trading Ltd.

The Scheme Administrator is the Trustee and for this scheme, the Trustee is the Principal Employer.  The Scheme Administrator is required to supply any information regarding changes to the Employer’s details to the Inland Revenue not later than 180 days after the scheme year end date in which the change(s) took place.  Failure to do so may lead to penalties under section 98 Taxes Management Act 1970.

The change of name from South Glamorgan Training and Enterprise Council Limited to South East Wales Training and Enterprise Council Limited must be reported to the Inland Revenue.  The Inland Revenue will receive the report later than their deadline and the Scheme Administrator may be liable for a fine for late reporting.

It is our understanding that a Deed and PS257 to appoint National Council for Education & Training for Wales as the new Principal Employer has been submitted to the Inland Revenue.  To date, the trustees are unable to provide us with a copy of the deed.  The Pensions Act 1995 states that the trustees are required to retain full records, independently of the employer, to allow the proper administration of the scheme.  If the trustees are still unable to provide a copy of the deed, they may be in breach of the Pensions Act.

Your letter of 26 July states that the Principal Employer ceased to trade on 31 March 2001.  Please can you confirm which employer this statement relates to.  Please also be aware that the liquidation of an employer associated with a pension scheme is an Inland Revenue reportable event and penalties for late reporting may apply.

GE Pensions Ltd offers a facility whereby we offer draft deeds for changes to pension schemes where we act as practitioner.  We are under no legal obligation to provide draft deeds and we are not willing to draft a deed for this scheme until we are provided with all necessary information.

In order for us to complete the necessary deed we require confirmation as to whether or not the change of name from South Glamorgan Training and Enterprise Council Limited to South East Wales Training and Enterprise Council Limited has been documented and reported to the Inland Revenue.  If this change has been reported, please provide us with copies of the relevant documentation.  We also require a copy of the deed and PS257 that appoint National Council for Education and Training for Wales as the new Principal Employer.  Finally, we require confirmation that ELWa Trading Ltd is to be appointed as the new Principal Employer.  On receipt of this information, we will prepare a draft deed.  If you are unable to provide us with this information, the trustees may wish to request the facilities of a solicitor in order to prepare the relevant information.

Your letter of 26 July states that a further sum of £9,472.99 is still to be paid and that the application of the monies has been outstanding for over 2½ years.   As far as we are aware, the monies are being paid from ELWa Trading Ltd who has only been in existence since 11 June 2001.  As you are aware, we are unable to accept the cheque and apply any monies until the documentation surrounding the changes of Principal Employer have been resolved, however, in the meantime it would be helpful if you could confirm which members this payment is in respect of along with the amounts in order that we can begin to resolve the outstanding issues of members statements and values that have been requested…”

27. On 23 October 2002, RSM sought advice from Pinsents Solicitors on how to effect the change of trustee and name of the Principal Employer.  After receiving such advice, RSM wrote to ELWa on 12 December 2002 with the necessary documentation for RSM to replace ELWa as trustee, together with a record of the name changes that South Glamorgan Training and Enterprise Council had undergone over previous years and introducing an amendment into the current trust provisions allowing for changes in trustees to take place.

28. At a meeting on 17 December 2002, ELWa’s Board of directors resolved to adopt the amendments to the Scheme’s rules.  After ELWa and RSM executed the documentation, it was forwarded to GE Life on 20 March 2003.   On 24 March 2003, GE Life informed RSM that RSM was now formally recorded as the Trustee of the Scheme and ELWa was on record as being the Principal Employer. 

Transfer Application
29. Mr Prichard is a member with preserved benefits in the Scheme.  

30. On 12 August 2002, Mr Prichard wrote to GE Life, asking for all information about his Scheme benefits to be sent to his new home address.  He also pointed out that he had not received any information about his Scheme benefits since leaving employment with ELWa over 18 months previously.  He requested an immediate statement and for GE Life to confirm that it had noted his change of address.  

31. On 30 August 2002, GE Life wrote to Mr Prichard, to inform him that they were in the process of withdrawing him from the Scheme.  They would be issuing leaving service options statements via the Trustees shortly.  On that same date, GE Life sent leaving service options for Mr Prichard to ELWa, and asked ELWa to send them to Mr Prichard as soon as possible.  The transfer sum was stated as being £19,424.40, on the basis that all premiums due to 26 August 2002 had been paid.  The transfer of benefits form also said:

“…If you wish to proceed with the transfer, please contact us and we will send the relevant forms to you for completion.” 

32. On 10 October 2002, Mr Prichard wrote to the administrators of the ITB Pension Funds, referring to his attached signed authorities for transfers from both the PCSPS and also the Scheme.  Accompanying this letter was the option form issued on 30 August 2002, showing that he had ticked the box for Option 2a – Transfer value to an approved pension scheme.  He asked the ITB Pension Funds administrator to confirm that the transaction had been completed, in due course.  There is no accompanying signed form, either from Mr Prichard or any other party associated with the Scheme. 
33. On 25 October 2002, the ITB Funds administrator wrote to ELWa with the following request:

“The above-named, who joined our Scheme on 1 October 2001, claims entitlement to benefits in respect of previous service in the scheme [the Scheme] specified above and has asked for details to be supplied to us so that consideration can be given to a transfer of those benefits to the ITB Pension Funds…

Please…can you forward a copy of your calculation as soon as possible…”

34. The records of the ITB Pension Funds show that, on 9 December 2002, the then Assistant Personnel Officer at ELWa called the ITB Pension Funds administrators to say that the request for transfer information had been sent to GE Life.  

35. On 6 January 2003, ITB Pension Funds wrote to GE Life, referring to the previous correspondence requesting transfer details for Mr Prichard and asking for urgent attention to be given to his application.  The letter quoted Mr Prichard’s name and NI number.  

36. ITB Pension Funds’ records show that GE Life returned to them their reminder of 6 January 2003 on a compliment slip, which also set out their request that ITB provide the policy number for Mr Prichard, so that they could trace him on their records.  ITB Pension Funds state that they received the compliment slip on 28 January.

37. GE Life’s records show that Mr Prichard telephoned them on 24 January 2003, to request an update on progress in dealing with the leaving service options letter of 30 August 2002.  The note reads:

“I think he just wants an update or some kind of explanation.”  

38. At some point during February 2003, ITB Pension Funds obtained confirmation from Mr Prichard as to the Scheme number with GE Life, being 9459.    

39. On 10 February 2003, GE Life wrote to Mr Prichard, in response to a telephone call he made on that date.  They confirmed to him that they had issued the leaving service option forms in August 2002 and had asked ELWa at that time (referred to in their letter as the trustees) to forward the information in question on to him.  This was because GE Life was unable to correspond directly with Mr Prichard as their contract was with the Trustees.  They said that they would re-issue the information and ask ELWa to forward it on to Mr Prichard as soon as possible.  Also on 10 February, GE Life wrote to ELWa with a set of revised leaving service options for Mr Prichard.  These were sent to ELWa’s usual address.  However, the forms in question were returned to GE Life by Royal Mail, stamped “returned address unknown”, on an unverified date falling between 10 February and 28 March 2003.  

40. On 10 March 2003, ITB Pension Funds wrote to GE Life to make a further request for the transfer information and confirming that the Scheme number was 9459.  

41. On 17 March 2003, GE Life wrote to Mr Prichard, referring to a complaint that he had made to them (the exact content of which I have not seen but I understand relates to the non-payment of the transfer amount from August 2002) and into which a full investigation had been carried out. GE Life told Mr Prichard that he had a number of options available now that he had left ELWa.  Since he had notified GE Life of his intention/desire to transfer, GE Life had issued transfer discharge forms to the trustees, for them to complete.  Following changes at ELWa, GE Life had asked for appropriate signatures on the forms and also had invited the trustees to contact them in case they needed any assistance.  The transfer of benefits illustration that accompanied this letter showed a transfer amount of £12,603.50 as at 14 March 2003, on the basis that the Scheme had been made paid-up to 26 March 2001.  The list of documents required to enable the payment to be made showed a form of discharge, transfer questionnaire and waiver form. 

42. On 17 March 2003, GE Life wrote to ELWa, saying that Mr Prichard was very keen to conclude his transfer.  The letter also said:

“…I therefore enclose a current transfer value and discharge forms for completion and return…I appreciate that you have recently been through some changes within the company, in particular the change of name…”   
43. On 18 March 2003, GE Life sent RSM copies of its correspondence of 18 March with ELWa.

44. On 19 March 2003, RSM sent GE Life the following fax, headed up as being about Mr Prichard:

“…I refer to your [GE Life’s] correspondence dated 18 March addressed to the Independent Scheme Trustees of RSM Robson Rhodes regarding a complaint for the above member.

You have rightly addressed your correspondence to RSM as the Independent Trustees, yet I don’t understand why you have then [written] to South East Wales TEC (who no longer exist but have been replaced by ELWa) as being the scheme trustees!  This is conflicting information.

As previous discharges and deeds are being signed by RSM so why is this an exception…”

45. On 20 March 2003, the Trustees of the ITB Pension Funds decided to decline accepting transfer payments from other schemes or arrangements.  I have been informed that that embargo prevails to this date and is unlikely to be lifted for the foreseeable future.  On 24 March 2003, Mr Prichard contacted GE Life to request an update on his transfer application.   

46. On 28 March 2003, GE Life wrote to RSM, enclosing the returned correspondence of 10 February 2003 and asking RSM to advise if they had a more recent address for ELWa.  RSM’s records show this as received on 2 April 2003. 

47. On 2 April 2003, ITB Pension Funds informed GE Life that the transfer information for Mr Prichard was no longer required, because of the Trustees’ decision no longer to accept transfer payments.   

48. On 11 April 2003, RSM wrote to Mr Prichard:

“We have recently been informed by GE Pensions that you wish to transfer your benefits from the above scheme into another arrangement of your own choice.

In this respect, I am pleased to enclose a summary of your options available on leaving service, which has recently been sent onto ourselves from GE pensions, having been returned in the post by the GPO marked ‘addressee gone away’.  This information was originally sent by GE Pensions to South East Wales TEC on the 10 February 2003.

As you will be aware from correspondence dated 17 March 2003 from GE Pensions, we have now received the necessary documentation to effect a transfer on your behalf and I am pleased to enclose the following documentation…”  

49. After unsuccessfully pursuing through RSM’s internal dispute resolution procedure, his claim for the transfer amount provided in August 2002, Mr Prichard has brought his complaint to me about the non-payment of the transfer amount.  

SUBMISSIONS

Mr Prichard
50. Mr Prichard feels that he should have been transferred into the ITB Pension Funds on the basis set out to him in the leaving service options in August 2002.  He says that ELWa and the other respondents have failed in their duty to ensure that this happened, and that, as a result, he has lost the opportunity to gain added years in the ITB Pension Funds.   

51. RSM is responsible for the failure to pay across the transfer amount.  It should have taken its duty of care towards him seriously and has failed in this regard.  However, all parties involved with his transfer request have failed and therefore created his loss.  

52. He has explained that at some point after the Scheme was made paid-up, he received advice from Barclays Bank that he should seek to transfer his benefits under the Scheme to a final salary arrangement.  This advice was never provided in writing, but resulted in his application to ITB Pension Funds.  

53. He had suspected that the original transfer amount was wrong, when the Scheme was made paid-up in March 2001.  However, he says that when he questioned GE Life about it initially, GE Life maintained that the figure was correct. 

54. His situation in October 2002 was that he had contacted GE Life in August 2002, following notice from ELWa and their advisers that the Scheme was to close.  He told GE Life that he intended to transfer and asked for the forms.  He is aggrieved that nobody looked into this matter on his behalf as his letters to GE Life clearly requested a timely response.  He understood that in August/October 2002 there was no party authorised to implement his request.  ELWa did not act properly to send out the necessary paperwork.

55. He is well aware that the August 2002 transfer amount is not guaranteed.  He further concedes that the August 2002 forms were for illustration only and that at that stage he was simply pursuing information about his options.  But the matter of the non-transfer arises as a result of delay on the part of GE Life, who could not action his request.  ELWa was inactive in this matter.   

56. He sent his request to GE Life in August 2002 on instruction from ELWa and its advisers (RSM) that the Scheme was to be closed.  Once he had received notice that the Scheme was about to close he sought advice from his bank, to the effect that transferring into a final salary scheme was their recommended option.  He did not receive this advice in writing, but instead also chose to rely on his own expertise and knowledge as someone with previous banking experience at managerial level and FSA qualification.  

57. He feels that a lack of documentary evidence on his part has led to his claim for a transfer payment to fail.  However, it is not his fault that RSM, GE Life and ELWa failed to sort out their procedures on how to deal with each other: they were clearly unable to produce the necessary paperwork that would have enabled him to action the transfer payment.
58. He took action in good time on the letter that GE Life sent to him on 30 August 2002.  All along he has acted in good faith and done the only things that he could do, in response to GE Life’s unsolicited letter of 30 August 2002.  In addition, GE Life’s failure to identify him as a member of the Scheme in January 2003 is invalid – he was the only member of that name in the Scheme and employed at the TEC.   
59. The issue of the returned item of post is a complete red herring.  ELWa was still operating from that address and continued to receive post addressed to the TEC, under its previous name. 

60. He therefore maintains that, notwithstanding the absence of paperwork to back his claim, it was clearly his intention to make the transfer.  He is disappointed that, despite his circumstances being similar to those of a colleague whose application this Office has upheld, he is not being treated in the same way.    

GE Life

61. GE Life feel that their position regarding the trusteeship issues of the Scheme is set out clearly in its letter to RSM of September 2002.  They do not consider that they are responsible for any delays in dealing with Mr Prichard.

62. Furthermore, the August 2002 options were issued for illustration purposes only, in particular the transfer amount.  A statement that set out in detail the requirements of GE Life before a transfer could proceed – such as discharge forms from the transferring Scheme, etc -  was not issued at that point, since Mr Prichard had not at that stage advised what option he intended to pursue.  

63. ITB Funds had not provided sufficient authority for GE Life to deal directly with them.  GE Life had therefore needed to send all correspondence related to the transfer via ELWa, as the then trustee.  

64. GE Life have explained that there was confusion within GE Life regarding the proper recipient for such requests, whether it should have been RSM or ELWa.   GE Life are unable to explain why they continued to deal with ELWa in respect of Mr Prichard, rather than channelling their requests through RSM.  However, even if Mr Prichard’s request had been properly processed as a transfer application at an earlier stage, ultimately the transfer discharge/authorisation would have been required from the Scheme trustee.  Until the dispute between RSM and ELWa was resolved as to who was the Scheme trustee, any such request from him would have been held in abeyance. 

65. GE Life are unable to trace ITB Pension Funds’ letter of January 2003, chasing the transfer amount.  However, GE Life have stated that if they did receive such a request and that did not include sufficient details to trace Mr Prichard, the request would have been returned to ITB along with a compliment slip and request for further details.  GE Life do not retain copies of correspondence where they are unable to record receipt of a particular request under a specific scheme or member reference number.  

66. GE Life have also explained that the transfer amount produced in August 2002 was incorrect and the figure that should have been issued at that time was £14,124.00.    

RSM

67. RSM say they cannot be held responsible for a transfer request that they were unaware of until they received a copy of a letter from GE Life, dated 18 March 2003.  It was not until that point that Mr Prichard’s interest in transferring across had been notified to them.   

68. RSM also point out that they were not responsible for the problems with the post that caused GE Life’s request to ELWa to be returned to sender, ie back to GE Life, in February/March 2003.   They have produced in evidence their letter dated 9 July 2003 to ITB Pension Funds’ administration:

“I refer to your letter dated 10 March 2003 addressed to GE Pensions Ltd in respect of the above client and would advise that GE Pensions responded to the Principal Employer with instructions that they did not have the appropriate authority to respond direct to yourselves and therefore requested the Principal Employer to forward the information onto yourselves.

However, as you will be aware, before information can be released, it is the Trustees of the Pension Scheme that must authorise the release of information and not the Principal Employer.  I have spoken with GE Pensions who confirmed that this information should have been sent to ourselves and not ELWa Trading Ltd.  They have apologised for this oversight.

Unfortunately due to GE Pensions[’] error, ELWa have returned the transfer information to ourselves for onward transmission to you, however this information is now out of date as we have only today received this from ELWa, some 3 months after the event originally took place.  

Following my conversation with GE Pensions, they have checked their logging system and confirmed that it would appear you have not chased this information or been sent a copy of the documentation issued in March 2003 and I would therefore be grateful if you could please confirm whether or not you still require this information…”

ITB Pensions Funds’ response to RSM on these points - made on 22 July 2003 - is summarised below. 

69. In addition, RSM’s records from 19 March 2003 show that RSM exchanged correspondence with GE Life about the appropriateness or otherwise of GE Life having written to ELWa with Mr Prichard’s transfer information requests, as opposed to contacting RSM, at a time  when RSM had officially been appointed trustee. RSM says that because GE Life wrote to ELWa rather than to RSM with Mr Prichard’s requests, this led to the delays.  

ELWa:

70. ELWa deny that there has been any causative delay or mis-management by ELWa or its predecessor, South East Wales TEC.   

71. It is evident that the delay in the transfer of Mr Prichard’s Scheme benefits arose as a result of the dispute between GE Pensions and RSM.  ELWa cite GE Pension’s letter of 5 June 2003 in support of this argument. It was not until March 2003 that the ongoing dispute about the Principal Employer and Trustee under the Scheme was settled. 

72. ELWa was not brought into the dispute until December 2002, when provided with the Deed of Appointment for RSM to act as the Trustee. 

73. ELWa were not aware of Mr Prichard’s complaint until May 2003 when they received a copy of his complaint to RSM, made through IDR.   

ITB Pension Funds have also provided information in respect of Mr Prichard’s claim:  
74. ITB Pension Funds have explained that they did not forward the August 2002 leaving service option forms to ELWa at that time, having received these subsequently only by way of copies of the correspondence that Mr Prichard engaged in with RSM from  March 2003 onwards.   

75. On 23 July 2003, they wrote to RSM to explain that the Trustees had reviewed their policy on transfer-in and decided not to accept any such payments.  They would not therefore proceed with the transfer for Mr Prichard.  They had written to GE Pensions on 2 April to explain this situation and to say that the information on transfers was no longer required.   

76. At the latter end of 2002 Mr Prichard had enquired about a possible transfer from the Scheme.  The only exception to the ITB Pension Funds’ embargo on transfers-in was where a member had completed the Funds’ authority to transfer in before 20 March, but settlement was outstanding at that time.  Mr Prichard had requested a transfer from the PCSPS which had been agreed on 20 November 2002 but the moneys were still outstanding at that date.  However, he had not completed the authority to transfer from the Scheme: while he had sent a letter saying that he wished to transfer from the Scheme this was not an acceptable authority as he had not received a quotation from ITB Pension Funds of the service credit he would be likely to receive.  Indeed ITB Pension Funds were in no position to provide such a quotation as they had not received a response to their request for full information disclosure about his Scheme rights, which they had sent in October 2002 to ELWa.  ELWa had confirmed on 9 December 2002 that they had sent ITB Pension Funds’ request on to GE Pensions.  Subsequently GE Pensions told ITB Pension Funds on 26 March 2003 that they had sent the appropriate forms to ELWa, but this was regrettably too late for Mr Prichard. 

CONCLUSIONS

77. It is clear that there was ongoing confusion among the various parties to this application as to who was the properly authorised Trustee under the Scheme (and therefore who was properly authorised to sign transfer discharge forms), which matter was not resolved until December 2002.  However, I have no difficulty drawing the conclusion, from the documentation and the statutory position, that ELWa remained the official Trustee to the Scheme until December 2002, and that RSM acted as the Scheme administrator until that date and then was trustee from December 2002.  Nonetheless, I do not believe that the ongoing confusion was itself responsible for any lack of progress in investigating Mr Prichard’s transfer details: it was GE Life with whom Mr Prichard had his chief dealings, rather than RSM or ELWa.      

78. Mr Prichard is aggrieved at what he perceives as the joint failure of the respondents to grant him what he feels is his entitlement to a transfer value as at August 2002.  He has asserted that he made a request for a transfer payment in unequivocal terms that should have been acted upon.  However, I cannot find that this was the case:  Mr Prichard has since conceded that in October 2002 the evidence shows that he was exploring the transfer option and that is how ITB Pension Funds treated the matter.  In October 2002 they did not ask ELWa for the transfer payment, because at that stage, they themselves had not produced a service credit quotation/illustration that Mr Prichard had accepted.  ELWa as the trustee had not completed any of the discharge forms necessary to arrange payment of the transfer amount.

79. Mr Prichard could not therefore be treated as making a valid application for a transfer payment under the regulations since he did not have either all the necessary information or documents that were required before the payment could be made from the Scheme.  Crucially, ELWa, as the then trustee, would have needed to sign a transfer discharge form and Mr Prichard himself needed to sign a waiver form, discharging the Scheme from liability to pay his benefits under it.  GE Life provided none of these items to ELWa until March 2003.   Mr Prichard’s intention to transfer could only have been made clear once he had completed the entire transfer process and signed the appropriate waiver form.  
80. Mr Prichard’s request to GE Life for transfer illustrations in August 2002 was acted upon in line with the relevant regulations which require the cash equivalent transfer amount to be quoted within three months of the member’s request.  These illustrations were produced in August 2002, albeit that they were incorrect and this fact would have been revealed should Mr Prichard have ever reached the stage where he had authorised ITB Pension Funds to request the payment of the amount set out in that statement. Mr Prichard has since said that he suspected that the amount illustrated in August 2002 was wrong. Any transfer credit illustration that ITB Pension Funds would have produced following from the August 2002 illustrations would necessarily have been revised in light of the correct transfer amount.  Therefore, I cannot find that Mr Prichard could act or has acted in reliance on the original transfer illustration.

81. As to whether or not there was any subsequent avoidable delay in, firstly, the production of revised transfer figures, then in conveying these both to Mr Prichard and to the ITB Pension Funds administrators, with the result that Mr Prichard lost the opportunity to make an informed decision on a transfer to the ITB Pension Funds, I make the following findings.    

82. In December 2002, ELWa dealt with the request for the transfer amount and related information, made by ITB Pension Funds on behalf of Mr Prichard, in a timely manner by asking the administrators – GE Life – to provide the information.  Thereafter, a combination of lack of clarity on the part of ITB Pension Funds – in early January 2003 they sent a reminder to GE Life that did not sufficiently identify the Scheme of which Mr Prichard was a member - and GE Life’s administrative procedures failed to make the link between the original request for a transfer amount (as made by ELWa in December 2002) and the follow-up reminder from the ITB Pension Funds.

83. No information was given until Mr Prichard was properly identified as being a member of the Scheme.  Whilst that is singularly unfortunate, from Mr Prichard’s point of view, again I cannot find that there was any delay in releasing the relevant information, or see how, once GE Life provided the necessary information to ELWa, ELWa could then have conveyed this information to ITB Pension Funds in time to avoid the embargo on transfer payments.  Whilst in addition there was the added and (so far as I can tell) inexplicable complication of the post for ELWa that was returned, this event cannot be said to be an omission or failure on the part of any of the respondents.  

84. I concur that RSM cannot be held directly responsible for not taking action on a transfer enquiry if they were not told about this until March 2003.  By then ITB Pension Funds were poised to make their decision to close their schemes to incoming transfer payments and RSM were about to be appointed as the official Trustee.  Until then it was GE Life and ELWa who were jointly dealing with Mr Prichard’s request.  I have already found that there was no failure to act or any improper action on the part of either of these respondents.  

85. I cannot, therefore, in light of the above, uphold Mr Prichard’s complaint against RSM, GE Life or ELWa.  
CHARLIE GORDON

Deputy Pensions Ombudsman

4 July 2007

APPENDIX – RELEVANT PROVISIONS

86. Cash Equivalent Transfer Legislation:

86.1. Pension Schemes Act 1993 (the Transfer Provisions): 

“Section 94 - Right to cash equivalent. 

(1)Subject to the following provisions [of this Chapter]

(a)
a member of an occupational pension scheme other than a salary related scheme acquires a right, when his pensionable service terminates (whether before or after 1st January 1986), to the cash equivalent at the relevant date* of any benefits which have accrued to or in respect of him under the applicable rules;

…

Sections 95 Ways of taking right to cash equivalent 

(1)
A member of an occupational pension scheme or a personal pension scheme who acquires a right to a cash equivalent under paragraph (a), (aa) or (b) of section 94(1) may only take it by making an application in writing to the trustees or managers of the scheme requiring them to use the cash equivalent to which he has acquired a right in whichever of the ways specified in subsection (2) or, as the case may be, subsection (3) he chooses.

(2)
In the case of a member of an occupational pension scheme, the ways referred to in subsection (1) are-

(a)
for acquiring transfer credits allowed under the rules of another occupational pension scheme-

(i)
the trustees or managers of which are able and willing to accept payment in respect of the member's accrued rights, and…”

* for the purpose of this section, ‘the relevant date’ means…

(a)
the date of the relevant application, or

(b)
in the case of an occupational pension scheme, if it is later, the termination date;

 ‘the relevant application’ means any application which the member has made under section 95 and not withdrawn.  The request must be a request made in writing. 

86.2. S99(2)(b):

Subject to the following provisions of this section, if the trustees or managers of a scheme receive an application under section 95 [ways of taking right to cash equivalent], they shall do what is needed to carry out what the member requires:

in the case of a member of a salary related occupational pension scheme, within 6 months of the guarantee date, or (if earlier) by the date on which the member attains normal pension age,

(b) in the case of a member of any other occupational pension scheme, within 6 months of the date on which they receive the application, or (if earlier) by the date on which the member attains normal pension age...” 

87. The Occupational Pension Schemes (Transfer Values) Regulations 1996 (SI 1996/1847):

“11

Disclosure

(1) 
An active member of any scheme, and a deferred member of a scheme which is a money purchase scheme, is entitled on request (not being a request made less than 12 months after the last occasion (if any) on which such information was furnished to that member) to the information mentioned in Schedule 1* and such information shall be provided to the member by the trustees in writing as soon as is practicable and in any event within three months after the member makes that request.”

*Schedule 1 requires the availability and amount of the cash equivalent transfer value to be provided to the member in question.

88. Documents Relating to the Scheme

88.1. A confirmatory deed of appointment and retirement made on 28 June 1996 between the Principal Employer, then known as South Glamorgan Training and Enterprise Council Limited (SGTEC) and the retiring individual trustees at that time:

“…

(1)
The Principal Employer hereby confirms that with effect from the 26th April 1992 pursuant to the above recited power it has acted as sole corporate trustee of the Scheme …

…”

88.2. Declaration made on 1 July 1996 by the Principal Employer – extract from the operative provisions as follows:

“…

Administration of the Scheme

The Scheme will be administered by the Principal Employer as Trustee and Administrator in accordance with this Deed and Rules and subject to all requirements of the Inland Revenue.”

88.3. Deed of Appointment and Removal of Trustees dated 17 December 2002 – the parties to this Deed being ELWa Trading Limited (as the Principal Employer) and RSM Limited (as the Independent Trustee):

“….

[Operative Clauses]

Pursuant to the power recited….above and any and all other enabling powers, the Principal Employer wishes to amend the Definitive Deed by adding the following new Clause 9:-

‘9.
Appointment and Removal of Trustees

The Principal Employer at its sole discretion has the power, executed by deed, to appoint a person or company to act as new or additional Trustees to the trusts of the Scheme and to remove or replace any Trustee provided that, except where the Trustee is a body corporate which shall be allowed to exercise the function of trustee as a sole Trustee the minimum number of Trustees shall be two.  If the number of Trustees falls below the minimum number as set out in this clause the Principal Employer shall be deemed to have become the sole corporate trustee.  Any Trustee may resign as a Trustee by serving, in writing, one month’s notice of his or her intention to resign from the trusts of the Scheme.’  

Pursuant to the power vested in the Principal Employer by Clause 9 of the Definitive Deed and all other enabling powers, the Principal Employer appoints the Independent Trustee to be the trustee of the Scheme and removes the Principal Employer and any and all other persons (the ‘Former Trustees’) who have been deemed to have acted or have purported to act as trustee of the Scheme from the trusts of the Scheme and discharges the Former Trustees from any liability under the Scheme.

By its execution of this Deed the Independent Trustee confirms that it accepts the appointment as trustee of the Scheme...”
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