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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicants
	:
	Mr R A J Sims and Mr M Campion

	Scheme
	:
	The  Pepberry Cash Benefit Scheme (the Scheme)

	Respondents 
	:
	Mr M C Kemp

Mr and Mrs Parker Routh 


MATTERS FOR DETERMINATION 

1. The Applicants have referred the following matters to me:

1.1. a complaint (brought by them as members of the Scheme) in which they allege that, as a result of the wrongful and unlawful actions of Mr Kemp, a former trustee of the Scheme, they have suffered injustice, and

1.2. a dispute of fact or law (brought by them as the current trustees of the Scheme) with Mr Kemp, concerning payment of a cheque for £86,818 (the Cheque) and the validity of a resolution (the Resolution), purportedly passed during 2000. 
2. In essence, the Applicants claim that Mr Kemp wrongly and unlawfully misled them and diverted funds from the Scheme for his personal benefit, and ask me to direct that he is personally liable to repay these funds to the Scheme. 
I deal with both applications in this determination.
3. As Mr and Mrs Parker Routh were also trustees at the time when the actions complained of occurred, they have been joined as parties to the applications although the Applicants make no allegations against them. 

4. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PROVISIONS

5. The Trust Deed, dated 18 September 1973, made between Royston Recording Systems Ltd (Royston) of the one part and Mr C Kemp, Mr H Trussell and Mr M Kemp of the other part, (the Trust Deed) provides as follows:

“Clause 4(e):

Any money or assets at any time held by the Trustees shall not in any circumstances be repayable or transferable to the Company except that (i) The Trustees may repay to the Company the whole or part of any outstanding loans which have been made by the Company to the Trustees, and (ii) The Trustees may pay to the Company any monies which are not required for securing and providing benefits on the termination of the Scheme. 

6. Section 61 of the Trustee Act 1925 provides:

“If it appears to the court that a trustee, whether appointed by the court or otherwise, is or may be personally liable for any breach of trust…….but has acted honestly and reasonably, and ought fairly to be excused for the breach of trust and for omitting to obtain the directions of the court in the manner in which he committed such breach, then the court may relieve him wholly or partly for the same.”

MATERIAL FACTS

Re: Background

7. The Scheme is a defined benefit scheme and was originally called the Powage Press Cash Benefits Scheme. The Principal Employer was Royston, trading as the Powage Press. Mr Kemp was a Director and Company Secretary of Royston from 1972 until March 2001, and, according to information provided to the Applicants’ solicitors, assumed the role of Managing Director and Chairman of Royston. The parent company and principal shareholder of Royston was Ashbolt Limited (Ashbolt). Royston ceased trading in February 2001 and, on 29 March 2001, Mr G Krasner was appointed the Administrative Receiver of all of the undertaking and property of Royston under a debenture, dated 6 January 1995, issued by Royston, in favour of Ashbolt. 

8. Mr Kemp was also employed by Ashbolt as Managing Director and was the major shareholder in that company until 1997, when he transferred all his shareholding to a family trust from which he was excluded. The transfer also included the transfer of Royston as it was a wholly owned subsidiary of Ashbolt.

9. Barclays Bank had a debenture over the assets of Royston and, according to a letter, dated 18 February 2002, from Mr A R of Richards Associates, specialist advisors for businesses, to Mr Krasner, Royston’s debt to Barclays was guaranteed by Ashbolt and by Mr Kemp personally.
10. Mr Kemp’s Personal Guarantee was an unlimited Guarantee (the Guarantee), entered into with Barclays on 12 December 1972, in consideration of Barclays giving “time credit and/or banking facilities and accommodation to Royston”. The Guarantee was in standard form and provided that he would pay or discharge to Barclays, on demand, “all monies and liabilities which shall for the time being be due owing or incurred by (Royston)”; any payment received by Barclays in the event of the insolvency of Royston or in the event of Royston going into liquidation, would not prejudice Barclays’ right to recover the unpaid balance from him under the Guarantee;  Barclays was at liberty at any time to refuse to grant further credit to Royston, etc. 

11. Royston was dissolved in error in March 2001 but, as the Administrative Receivership had not yet been completed, it was re-instated and was only dissolved on the finalisation of the administration on 13 July 2006. 
12. The business and certain assets of Royston were bought out by Pepberry Ltd (Pepberry) with effect from 31 March 2001. By a deed, dated 26 July 2001 (the Deed), Pepberry assumed the responsibilities, powers and duties of Royston in relation to the Scheme with effect from 31 March 2001, and the name of the Scheme was changed to the Pepberry Cash Benefit Scheme. Mr Kemp was removed as a trustee by the Deed.  
13. The assets of the Scheme were secured by an insurance policy held with Scottish Widows plc. In March 1998, the Actuarial Valuation, carried out by the Scheme Actuary employed by Scottish Widows, showed that the Scheme had assets of £137,000, a surplus, on an ongoing basis, of £57,000, and “a reasonable margin of assets over the discontinuance liabilities”. The Valuation recommended a reduction in the employer’s contribution rate of 1.8% to remove the surplus over a 12 year period (the average length of members’ future service). 
14. During 2000, the Trustees of the Scheme were: Mr Sims, Mr Campion, Mr Kemp and Mr and Mrs Parker Routh (the Trustees). Mrs Parker Routh and Mr Campion were employee nominated trustees. Mr Sims had been an employee of Royston since 1972 and was appointed as a trustee in 1994.  He was an executive director of the company in charge of sales, and was not a shareholder of Royston. Mr Campion had been an employee of Royston since around 1990. He was a manager in the pre-press department and was neither a director nor a shareholder. The current Trustees of the Scheme are Mr Sims and Mr Campion. Mr and Mrs Parker Routh resigned as Trustees in January 2003.
Re: The Complaint and the Dispute
15. At all times, Mr Kemp dealt with the day to day administration of the Scheme and the payment of benefits. Royston maintained a number of accounts with Barclays, and, on 23 August 1999, Mr Kemp, on behalf of Powage Press, wrote to Barclays on Powage Press/Royston headed note paper, as follows:

“Dear David,

Just occasionally, usually once a year, we receive a payment from Scottish Widows. It relates to adjustments of premium to be paid to Powage Press. The cheque is made payable to the Trustees and therefore your cashiers do query whether it should be credited to Powage Press’ account. I am therefore enclosing the cheque for £612.46 received from Scottish Widows and should be grateful if you would kindly allow that to be paid into Powage Press’ account as it is merely reimbursement of premiums made in respect of the non-contributory cash Benefit Scheme run by the Company.” 

16. During 2000 and 2001, there were 67 members of the Scheme, including the total workforce of around 30 employees. All parties to the applications before me were also members of the Scheme. According to Royston’s current account, standing orders of £464.03 were payable monthly to Scottish Widows.
17. On 26 April 2000, Scottish Widows wrote to the Trustees c/o Mr Kemp’s address to tell them about the proposed demutualisation of Scottish Widows and to ask for their consent to the demutualisation, indicating that compensation of £50,000 would be due to the Scheme. The Trustees completed a Compensation Selection Form indicating that they elected to receive the cash option. A copy of the completed form is no longer available. 

18. On 21 August 2000, the Cheque, payable to “the Trustees of the Powage Press Cash Benefits Scheme”, was issued by Lloyds TSB Bank Plc “for and on behalf of Scottish Widows” and was sent to the Trustees c/o Mr Kemp’s address. 
19. According to information provided by Scottish Widows, a booklet (the Booklet) was issued to the Trustees which gave information as to what could and could not be done with the compensation payment. In particular the Booklet said:

“29
What can we do with the cash?

You must re-invest the Compensation. The vast majority of pension schemes administered by Scottish Widows have Insured Scheme status. Any Compensation paid as cash must be invested in a suitable insurance policy if a scheme is to retain Insured Scheme status. 

30 What can we not do with the cash?

Trustees should not do anything with the Compensation which is not authorised by their scheme’s governing documents and applicable legal and regulatory requirements. In particular, you are not permitted to distribute compensation directly to scheme members other than to provide scheme benefits in accordance with the scheme’s governing documents and in a form approved by the PSO. Similarly, you are not permitted to distribute Compensation directly to employers other than in circumstances permitted by the scheme’s governing documents, the PSO and applicable law.”

20. On 24 August 2000, Mr Kemp again wrote to Barclays as follows:

“Dear David,

As we anticipated I have now received cheque from Scottish Widows, £86,818. I enclose this cheque and shall be grateful if you will kindly credit this sum to the Powage Press Loan Account with immediate effect.

I shall need to withdraw premiums in respect of the Powage Press Cash Benefit Scheme from the Powage Press account. These premiums amount to some £8,000 per annum and are payable on 18 September. In these circumstances if you consider that £80,000 should be paid to the Loan Account in repayment and £6,818 to Powage’s current account to meet the premium payment, then I think that might be a more satisfactory way of dealing with the matter.”

21. On 29 August 2000, the Cheque was paid into Royston’s bank account with Barclays Bank plc (Barclays) in Milton Keynes. At some point, between July and September 2000, the Resolution had been passed by the Trustees. It read as follows:

“TRUSTEES OF POWAGE PRESS CASH BENEFIT SCHEME

At a meeting of the trustees held on 18 July 2000 it was reported that Scottish Widows would be paying a sum of £75,000 to the trustees as compensation for loss of their interest in the mutual society. It was agreed that this sum should be paid to Powage Press as compensation for all the premiums paid to Scottish Widows.

Dated 18 July 2000

Signed by: MC Kemp, RAJ Sims, ST Parker, SA Parker, M Campion”

22. The Resolution was signed by the Applicants and by Mr and Mrs Parker Routh at a meeting of the Trustees. There is disagreement between Mr Kemp and the other Trustees as to the circumstances surrounding the drafting and the signing of the Resolution, including the date when the Resolution was in fact signed by the Applicants and by Mr and Mrs Parker Routh. 

23. On 29 August 2000, £80,000 was credited to account 04893980 with Barclays, which was a flexible business loan in Royston’s name, reducing the debit balance on that account from £100,750 to £20,750. The same day, £6,818 was credited to Royston’s current account with Barclays, number 7009-2657, increasing the credit balance on that account from £29,275.

24. Some months later, the Administrative Receiver was appointed to Royston.

25. The Scheme accounts, as at September 2000, prepared in September 2004, contained the following comment from the Scheme Actuary:

“I understand that the trustees want to understand whether a surplus refund would have been legitimate from the pension scheme at the time the compensation payment was received. Clearly the payment being made to the employer was not legitimate, as the extensive rules for dealing with surpluses were not complied with. In addition, the rules of the pension scheme do not permit surplus refunds so it was also a breach of trust. Furthermore it was made contrary to the advice that was received from Scottish Widows at the time. Assuming a refund would have been possible under the rules of the scheme and that required procedures for surplus refunds had been followed, then before the trustees and the regulator could have considered a surplus refund the benefits of the deferred members would have had to have been improved….I estimate that this would have added £20,000 to the above liabilities reducing the surplus to £16,000…….In addition it seems highly likely that a refund would not have been acceptable to the Regulator or the trustees unless benefit improvements had also been granted to the other members. Therefore, in my opinion, it is highly unlikely that even if the correct procedures had been followed, there would have been the possibility of a refund to the employer. Indeed it seems unlikely that the employer would have gone to the trouble of seeking a refund by legitimate means because he could have eliminated the surplus by taking a contribution holiday.” 

26. Mr Kemp retired on 21 May 2001 and received the benefits due to him under the Scheme. In July 2001, the Trustees opened a Lloyds Bank account and Mr Kemp confirmed, in the account application form, that he would be the main person operating the account. Shortly thereafter he was removed as a Trustee.  

27. In August 2001, the Scheme Actuary reported to the Occupational Pensions Regulatory Authority (OPRA) that the Cheque had been paid to Royston. On 4 October 2001, Mr Kemp wrote to OPRA and to the Inland Revenue, saying that Royston had ceased trading and that he had been advised that the Scheme had accrued a surplus. He said:

“Part of this surplus was taken as an advanced payment when Scottish Widows was sold. It now appears to be desirable that the balance of the surplus should be transferred to the receiver of Royston for distribution to creditors. I understand that the permission from your organisation is required, prior to the distribution of the surplus….”

28. On 5 October 2001, OPRA wrote to Pepberry and to Mr Parker (who was a new Trustee), advising Pepberry to report the matter of the Cheque to the police. OPRA also replied to Mr Kemp asking for information regarding the Scheme before being able to respond to him.

29. On 20 March 2002, the Scheme Actuary wrote to OPRA to say that there was no excessive surplus in the Scheme. As a result of their investigation, on 19 June 2002, OPRA appointed Alexander Forbes Trustee Services Ltd as Trustee of the Scheme. The reason given for the decision was that:

“1) the trustees did not appear to have taken steps actively to recover the £86,818 due to the Scheme but apparently paid to Royston

2) the money was by that date still not in the trustees’ bank account and 

3) the trustees admitted that they did not fully understand their duties”

Alexander Forbes ceased to act in December 2002.

30. On 10 January 2003, Barclays wrote to Mr Kemp acknowledging receipt of £12,000 and confirming that he was released from his Guarantee in respect of Royston dated 12 December 1972. A similar letter of the same date was sent to Ashbolt.

31. On 15 April 2004, the Scheme Actuary stated that, as at 18 September 2000, the buy out funding of the Scheme was 50% of the aggregate cash equivalent transfer values (CETVs) and that the aggregate CETVs were 147% funded so that, on a buy out, the Scheme was 73.5% funded. 
32. Barclays has confirmed that, in addition to the payments referred to in paragraph 23 above, two further amounts were paid into Royston’s account. £612.46 was paid in on 27 August 1999 (see paragraph 15 above) and £5,584.58 on 25 October 2000. 

33. The Applicants referred their complaint and dispute to my office in July 2004. The initial decision to accept their applications for investigation (made shortly thereafter) was challenged by Mr Kemp through his solicitors, but was confirmed in September 2005, and a full explanation of the reasons given to the parties.
SUBMISSIONS  

34. The Applicants say:

34.1. The diversion of the Scheme monies to Royston by Mr Kemp was a clear breach of trust and a conversion of the Cheque. Mr Kemp was a beneficial owner of Royston and was joint owner of 199 of the 200 shares in Ashbolt.  He was also a guarantor to Barclays for Royston’s and Ashbolt’s indebtedness. When the Cheque was received, he decided to use the money to reduce Royston’s indebtedness to Barclays, the effect of which was to reduce his personal exposure under the Guarantee.

34.2. They did not benefit personally from the diversion of the Cheque whereas Mr Kemp was unjustly enriched (whether directly or indirectly) by the reduction of his indebtedness under his guarantee. In fact, as members, they have suffered as a result of the wrongful misappropriation of the Cheque as the Scheme will be in deficit, and, without the missing £86,818, there is no surplus. Further, the augmentation power under the provisions of the Scheme, entitles them to share in any surplus on a winding up of the Scheme.

34.3. The Trustees have no power under the rules of the Scheme to pay Scheme monies to a Principal Employer while the Scheme is ongoing. The only circumstances in which money or assets held by the Trustees were repayable or transferable to the Principal Employer were on the termination of the Scheme and in order to repay the Principal Employer outstanding loans made by the Principal Employer to the Scheme. Neither circumstance applied here. However, they only learnt that there was no power to make the payment and that it was unlawful when they were informed of this by the Scheme Actuary in August 2001.

34.4. No payment could therefore have been made to Royston without a modification order from OPRA under sections 69 to 71 of the Pensions Act 1995. As the surplus could have been reduced without complexity, it is, in any event, questionable whether OPRA would have been precluded from making such an order. 

34.5. There were also other legislative and regulatory requirements that needed to be met before any payment to Royston could be made. Given the small amount of the actual surplus, in the Scheme Actuary’s opinion, no payment to Royston would have been possible even if the correct procedures had been followed. 

34.6. Mr Kemp is a qualified lawyer, and it is therefore remarkable that he should have disregarded Scottish Widows’ warnings, the Rules of the Scheme, the applicable legislation and Inland Revenue requirements. While he may not be a specialist pensions’ lawyer, any solicitor should have appreciated that payments of the Scheme’s trust assets to an employer had to be authorised by a power within the Trust Deed. The Booklet was explicit as to the duties of trustees, and any solicitor should have appreciated that it was inappropriate to arrange for a crossed cheque to be paid into the account of a person/party other than the payee. Accordingly, he was in a better position than the other Trustees to understand the impropriety and unlawfulness of diverting the cheque to Royston. 

34.7. They did not see the Booklet. Had they seen it, they would have set up a bank account into which to pay the Cheque. Thereafter, they would have re-invested the Cheque in a suitable policy. Mr Kemp induced them to agree to the Resolution by misleading them and withholding information from them. 
34.8. He ought not to be relieved of responsibility under section 61 of the Trustee Act 1925 because: he did not act reasonably; he did not act with the agreement of the other Trustees, as he procured their agreement after the event; he claimed that it was legitimate and appropriate for the Cheque to be paid directly to Royston, even though Royston was not entitled to compensation for the payment of premiums as they were part of members’ deferred pay - namely the cash benefits payable from the Scheme - not some “largesse” for which compensation was due; he misled his fellow Trustees by omitting to tell them crucial information (e.g. the information in the Booklet); he failed to explain that payments to Royston reduced his exposure under the guarantees; and, he claimed to have sought and relied on advice from Mr A R and Mr G, but has produced no evidence from them to corroborate the existence and terms of such advice. 

34.9. The rules contain no exoneration clause which might relieve Mr Kemp from liability to make good the £86,818 plus interest diverted in breach of trust. No bad faith or dishonesty by Mr Kemp need be proved, although I should be sceptical about his good faith. They therefore ask me to determine and direct that Mr Kemp be made personally liable to pay the Trustees £86,818 plus interest at an appropriate rate from 30 August 2000 until payment.

34.10. The Resolution was signed by them at a meeting held in September 2000, after Mr Sims returned from a one week holiday on 18 September. It had already been drafted, and was dated 18 July 2000, which explains why it refers to “a sum in excess of £75,000” as the amount of the Cheque was, at that stage, not yet known. At the meeting, Mr Kemp informed them that he had taken advice from his financial adviser, Mr A R of Barclays Bank, and, they understood, from his solicitors. He also told them that the Cheque had already been paid into Royston’s account. They agreed to the Resolution being backdated, at the request of Mr Kemp and, on the basis of his assurance that the payment was permissible. Mr Sims was away on holiday during the week starting 17 July, so the meeting could not have taken place then.

34.11. They make no criticism of Mr Parker Routh. If he misinterpreted what OPRA told him (see below for details) and thus misled them, they have no reason to doubt that this was accidental and that the diversion of the Cheque did not benefit him directly.

34.12. Since the payment to Royston was unquestionably in breach of trust, the Resolution authorising the payment and purportedly passed on 18 July 2000 is largely irrelevant, as it cannot validate, redeem or ratify Mr Kemp’s unlawful and unilateral prior breach of trust. 

34.13. The Trustees’ decision was clearly vitiated by mistake and/or is liable to be set aside under the principle in Hastings-Bass (1975) Ch 25.

34.14. They feel honour bound to ask me to investigate the matter on behalf of the 40 or so other beneficiaries of the Scheme, and to determine the complaint and dispute in their favour. They are also obliged, on behalf of the members, to pursue any money to which the Scheme is entitled and which has been taken wrongfully (see Hillsdown plc v Pensions Ombudsman (1997) 1All ER 862). They had no power to progress the claim for recovery of the funds during the appointment of Alexander Forbes. 

34.15. They took advice with regard to taking action against Barclays in relation to the payment of the Cheque into Royston’s account. The conclusion was that any claim would have difficulties as there was (at that stage) a lack of documentary evidence as to how the Cheque came to be paid into the account. 

34.16. They should bear no liability. If I should consider that they should be jointly and severally liable with Mr Kemp, they pray in aid section 61 of the Trustee Act 1925, and submit that, at all times, they behaved honestly and reasonably and ought fairly to be excused any breach of trust which they have committed.

34.17. Even if they are jointly and severally liable with Mr Kemp, any liability ought to be apportioned between them and Mr Kemp, as if under the Civil Liability (Contributions) Act 1978, and he should pay 100% of the liability. Such a direction would “be just and equitable having regard to the extent of that person’s responsibility for the damage in question” (section 2(1)).
34.18. Mr Sims says:
· He was appointed as a trustee in 1994, and his responsibilities were to make sure that the Company contributed the correct amount into the Scheme each year and that members would receive benefits as and when due. 
· In September 2000, Mr Kemp informed him that he had received a cheque for £86,818, this being the compensation amount due following the demutualisation of Scottish Widows and that, having taken advice from his financial adviser, Mr A R at Barclays and, he believed, Shoesmiths, solicitors, he had paid the Cheque into Royston’s account.

· Mr Kemp always was the chief administrator of the Scheme and dealt with all communication with Scottish Widows. He relied primarily on Mr Kemp’s assurances about the advice which he claims to have received.

34.19. Mr Campion says that:

· Mr Kemp told him that, after the demutualisation of Scottish Widows, there would be a cash sum to be returned to Royston. Mr Kemp suggested that, as Royston had, in the past, made all the contributions to the Scheme, this money would be used to support the company which was encountering some financial difficulties. 

· However, as he was concerned about this, a few days later, he consulted Mr Parker Routh, who was his superior, on the matter. Mr Parker Routh told him that he had also been dwelling on Mr Kemp’s proposal and had telephoned Scottish Widows and OPRA regarding the matter. He understood from OPRA that, if the cash was a windfall and did not affect the final payout of the members, then Mr Kemp’s proposal was alright. 

· When they were called to a meeting, they were told that the Cheque had been received and had been paid into Royston’s account at Barclays following advice received from Mr A R, Mr Kemp’s financial adviser. They were told that it would improve Royston’s financial standing with the bank. As all seemed to be in order, the Trustees signed the Resolution. Mr Kemp then stated that he had to backdate the Resolution, because it should have been done before the Cheque was issued. He was told by Mr Kemp that the fund already had a large surplus of money and that no employees’ benefits would be affected.

· He was only an employee of the business and was not privy to any business or accountancy practices. He was not offered any training or information as to the role of a trustee.

35. Mr and Mrs Parker Routh say:
35.1. Prior to signing the Resolution, Mr Parker Routh, in the presence of Mrs Parker Routh, called Scottish Widows to confirm that what Mr Kemp was proposing was legitimate and that he was advising the other Trustees correctly. Scottish Widows told him that they could not advise him. He then telephoned OPRA and was told that, if it was a windfall and did not affect the final pay out for members, then it was perfectly acceptable. He then relayed his conversation to Mr Campion and Mr Sims.

35.2. At a meeting called by Mr Kemp, they were told that the Cheque had been received and that he had paid the Cheque to Barclays after taking advice from Mr A R, his financial advisor. He told them that he had an arrangement with Barclays that would allow greater flexibility which would improve some of the financial problems that the company was encountering. As OPRA had not raised any doubt about this, they signed the Resolution.

36. Mr Kemp says:

The Windfall Payment, the Cheque and the Resolution

36.1. He sought advice in respect of the windfall payment from Royston’s financial adviser, Mr A R, who, in turn, recommended that he speak to Mr G of Alliots, a firm of Chartered Accountants acting for Royston, which he did at a meeting in July 2000. (It is unclear exactly when this meeting took place as Mr Kemp has given two different dates – 20 July and 14 July in his submissions to my office.) At the time, Royston had a loan from Barclays for some £250,000, secured by a first debenture on the company’s assets. It was clearly desirable for this sum to be reduced, if possible. 

36.2. At the meeting with Mr G, at which Mr A R was present, Mr G advised, firstly, that it was in order for Royston to receive the demutualisation payment and, secondly, that all the Trustees should sign the Resolution approving the payment. He gave the Applicants’ solicitors Mr A R’s and Mr G’s details in 2002, as well as his written authority to contact them, but understands that they did not do so. When he contacted Mr G and Mr A R in 2006, they could not remember what had happened. Mr G told him that he recalled the meeting but that he did not remember what took place. 

36.3. In a letter to the Applicants’ solicitors dated 21 March 2003, he wrote about the meeting and the Resolution as follows:

“..I know the Trustees had a meeting on 18 July when it was verbally agreed to pass the resolution. After that meeting I discussed matters with AR. He suggested we seek advice from Alliots. IG advised that I prepare a written record and ask all the Trustees to sign. AR believes we saw IG on 20 July and all the Trustees signed the written record in confirmation during the afternoon of the next day.”

36.4. It is difficult for him to remember precise dates as it was not until 2005 that he was informed of the complaint. Nevertheless, in his submissions to my office, he says that, in early August 2000, following Mr Sims’ return from holiday, a meeting of the Trustees was convened. At that meeting he communicated to the other Trustees the verbal advice he had received from Mr G, and circulated a draft resolution which he had prepared. The draft was already dated in anticipation of the meeting and signed by him. The Trustees approved and signed the Resolution at the meeting. It could not be signed by all of the Trustees before as Mr Sims was on holiday. The amount of the windfall was not known at the time the Resolution was first drafted or signed. The meeting at which the Resolution was signed took place before he received the Cheque. He does not recall the Booklet.
36.5. He denies that the Cheque was paid into Royston’s bank account before the Resolution was signed. The Cheque was paid into the account on 29 August 2000 as is evident from the date stamp on the back of the Cheque.  

36.6. The Scheme was founded in 1973, and he was one of the founding trustees. All employees of Royston, Ashbolt and subsidiaries of Ashbolt, became members of the Scheme which was non contributory. All administrative expenses of running the Scheme for over 27 years were paid by Royston. In addition, Royston paid the premiums to Scottish Widows, which was the main expense arising from the Scheme. Royston therefore had good grounds for claiming that it should have been the policy holder and entitled to the compensation, which it in fact received. The Applicants were never the policyholders and, as they made no contributions and have not lost any rights, they are not entitled to compensation. 

36.7. In December 2001, he was informed by Mr Parker Routh that he had telephoned Scottish Widows to seek some comfort regarding the windfall payment into Royston’s bank account. Scottish Widows had referred him to OPRA who, according to Mr Parker Routh, had informed him that it was in order to deposit the windfall payment into the Principal Employer’s bank account. Mr Parker Routh informed his wife and Mr Sims and Mr Campion of the outcome of the telephone conversation, and they relied on the confirmation received from OPRA prior to signing the Resolution.

Other

36.8. He asks for a personal hearing with the Applicants being given the opportunity to attend. 

36.9. At the relevant time, the Scheme did not have a bank account of its own, but this was not a requirement of the Pensions Act 1995 section 49(1), as the Trustees did not “keep” any money, but paid it to the retiring beneficiary as soon as it was received from Scottish Widows. He opened a designated bank account with Lloyds TSB in 2001 in relation to the Scheme’s assets, and asked the other Trustees to sign the account application form, which they did. Prior to this, he did not realise that a separate bank account was necessary for the Scheme as nobody, including Scottish Widows, had told him. He appreciates that, if one had a pension scheme with monthly payments passing through it, it would be essential to have a separate account. With cheques every 18 months or so, the need was not apparent. 

36.10. He denies the allegations made by the Applicants regarding the Guarantee. It was a term of the Guarantee that he could terminate it at any time on giving six months’ notice. He gave notice in January 2001, extinguishing the Guarantee with effect from July 2001. The Guarantee was only to be called upon if the guarantee provided by Ashbolt was not honoured. At all material times, Ashbolt had substantial assets in the form of property and, therefore, it is in practice very unlikely that he would have been required to make personal payments under the Guarantee. He did not benefit personally from the payment. It would have been Royston that would have repaid the amount had it had sufficient assets on its liquidation.

36.11. The Cheque could be seen as payment for administrative expenses over 27 years, and reimbursement of premiums. It was only during 2001 that he learnt that the Trustees needed to obtain the consent of OPRA, and the Inland Revenue approval, before payment of the surplus could be made to Royston. Also, he did not know that the Inland Revenue needed to be informed about the payment of the surplus, even though it was taxable. It had been the intention to incorporate reference to this in the next accounts for Royston.

36.12. At the time the Cheque was received the Scheme was well funded, and the accounts indicated that there was a surplus, which he believed Royston was entitled to receive. One possible deficiency is that he did not inform Scottish Widows of the Resolution and ask that the Cheque be issued in favour of Royston. He believes the money was used to pay certain pressing debts of Royston.
36.13. His being a solicitor does not put him in a better position than the other Trustees. He ceased to act as a solicitor in private practice in 1994, and from then until March 2005 he was employed as an in-house solicitor for Ashbolt and for another company. From 2005 to 2006, he was employed as an in-house solicitor for the other company and retired in May 2006 when he was diagnosed with Motor Neurone Disease. The diagnosis was subsequently changed to Chronic inflammatory Demylinating Neuropathy, which is a rare chronic neurological condition affecting his arm and leg muscles and thus restricts his activities. He is, however, mentally as acute as ever.

36.14. This is an area where he has very little knowledge or expertise, which is why he sought professional advice from Mr A R and Mr G. He relied on the professional advice given by Mr G prior to the signing of the Resolution. He acted in good faith, and with the agreement of the other Trustees, did not benefit personally from the windfall payment and, therefore, under section 61 of the Trustee Act 1925, should not be made personally liable to pay the Scheme the sum of £86,818. 

36.15. He did not provide any evidence to Barclays Bank as authority for Barclays to pay the Cheque into Royston’s account. As had occurred when cheques were received from Scottish Widows, Barclays was contacted and the request made for the Cheque to be paid into Royston’s account. It seemed a pointless waste of money to have an account incurring bank charges when the Trustees received only three cheques, at the most, a year from Scottish Widows, for identical amounts, which were to be paid out to members.

36.16. Royston had a loan from Barclays of some £250,000 which was secured by a debenture. It was desirable for this sum to be reduced if possible. The money from the Cheque remained with Royston.

36.17. As all the Trustees signed the Resolution, if I should find that the payment of the Cheque into Royston’s account was in breach of trust, then I should determine that the breach was committed by all the Trustees and they should all be made jointly and severally liable for the breach. 

36.18. The Applicants have lost nothing. They are both entitled to a lump sum payment on attaining normal retirement age and will receive their full entitlement. If their claim is that they would have received extra funds had the money remained in the Scheme, his response is that they agreed and signed the Resolution authorising the removal of the money from the Scheme and made available to the employer company. The fact that the company subsequently was wound up does not give rise to a cause for complaint.

36.19. It is unlikely that the Applicants are funding the applications. He suggests that it is being funded by Pepberry. If that is the case, the application is being funded by a third party and he seeks re-imbursement of his own considerable expenses incurred in dealing with this matter. 

36.20. He asks for a ruling concerning the validity of the Deed which he did not sign. He appears to suggest that, if the Deed (and therefore his removal as a trustee) is valid, then his responsibility has ceased whereas, if the Deed is invalid, then the Scheme remains with the original trustees who can take certain steps to remedy the position.  

36.21. He would like the fact that he started the Scheme, and administered it without charge, for 27 years to be taken into account if I am minded to uphold the complaint made against him.

CONCLUSIONS
Breach of Trust

Mr Sims and Mr Campion
37. As members of the Scheme, they claim to have suffered injustice as a result of what they regard as the wrongful conversion of the Cheque by Mr Kemp. Whether or not the Cheque was wrongfully converted in order to relieve Mr Kemp, as they allege, of an obligation, is not the issue so far as their complaint and their actions as Trustees are concerned. As well as being members of the Scheme, they were also two of the Trustees who knowingly authorised the payment of the Cheque to Royston for Royston’s benefit, rather than for the benefit of the Scheme. However that money was to be used, whether paid directly to Royston for past expenses or, indirectly, to relieve Mr Kemp of an obligation, they knew it was not being paid into the Scheme. 

38. I cannot, therefore, ignore the part played by them in signing the Resolution and facilitating the diversion of the funds from the Scheme. In signing the Resolution, and in authorising the payment of the Cheque to Royston, it is clear that they were acting in breach of trust.  They had no authority under the Trust Deed to make a payment of this kind to Royston. Nor did they have the consent of any regulatory body.  The circumstances in which scheme funds could be transferred to Royston are clearly set out in the Deed, and I do not think that they would seriously seek to argue that the payment here fell into either category.

39. Their arguments have concentrated on their reasons for acting as they did. I do not doubt that they did not see the information sent by Scottish Widows with directions as to how the funds should be dealt with. Nor do I doubt that they relied largely on Mr Kemp’s experience and authority, and on the advice which he said he had received. But this does not, to my mind, fully absolve them of responsibility. The payment was, after all, a one off payment of a significant sum of money, and was different from the usual regular payments received from Scottish Widows which were payable to members. Even if they did not see the Booklet, they knew, from the wording of the Resolution, that the sum was being paid by Scottish Widows to them as Trustees as compensation for the loss of their interest, as Trustees, in the mutual society.

40. For the purposes of their complaint as members, and their actions as Trustees, it does not seem to me significant that the Cheque may have been paid in before the Resolution was signed. The agreement to make the payment to Royston was, of itself, in breach of trust.

41. They say that they only agreed to sign the Resolution because of what they were told by Mr Kemp, and because of the advice which they understood Mr Parker Routh had received from OPRA. However, they did not ask to see any written confirmation of the advice which Mr Kemp said he had received, nor did they ask for written confirmation of the advice from OPRA or from Scottish Widows. Whatever else, this would have been prudent.

42. As Trustees of the Scheme, they had a fiduciary duty to act in the best interests of the members of the Scheme and were responsible for the proper management of the Scheme and for the Scheme assets. Their ignorance of their responsibilities and their naivety in relying so heavily on what they were told by Mr Kemp, who they knew had a substantial vested interest in Royston, does not alter the fact that their actions amounted to a breach of trust.
43. By their actions as Trustees, the Applicants contributed to the situation whereby the Cheque, which was payable to the Scheme for the benefit of the members, was, instead diverted elsewhere. They, as members, cannot therefore equitably claim to be entitled to compensation for any injustice suffered by them arising from their own actions. In the circumstances, it follows that I do not uphold their complaint as members. 

Mr Kemp
44. I do not propose to deal in any detail with Mr Kemp’s submissions relating to the validity of the Deed, as they do not go to the subject of these applications. He remains liable for his actions in relation to these matters while a trustee of the Scheme, whether or not he was validly removed as a trustee by the Deed.  

45. Mr Kemp was a solicitor of many years’ experience, involved in business, yet claims not to have appreciated that there was anything remiss in paying the Cheque into Royston’s account for Royston’s benefit. The Cheque was made payable to the Trustees and was marked “account payee only”. While I am surprised that the Cheque was negotiated by both the paying and the receiving banks, apparently without any written authority of the Trustees despite the large sum involved, my concern is with the actions of Mr Kemp, not those of the banks. A separate account should clearly have been opened in the name of the Trustees, particularly on receipt of the Cheque, and a more considered approach could then have been taken as to what to do with the funds. This should have been obvious to Mr Kemp, with his professional background, and his failure to ensure that the payment was properly made, on its own was maladministration and in breach of trust. 

46. Although Mr Kemp may not, at this distance in time, recall the Booklet, given the standard procedures adopted in the case of demutualisations, and the information received from Scottish Widows, on the balance of probabilities, I find as a fact that it was sent to the Trustees c/o Mr Kemp. It follows that my conclusions are framed on the basis  that he had the benefit of this additional information. 

47. I do not find credible Mr Kemp’s excuses for taking the action that he did. He has variously claimed that the payment to Royston was to refund Royston for the premiums paid to Scottish Widows, for the repayment of a loan, for the refund of administrative expenses and because there was a surplus in the Scheme. He also claims that, in view of Royston’s payment of premiums, the Scottish Widow’s policy should not have been held in the name of the Trustees and that Royston was in fact entitled to the compensation for the loss of rights arising on demutualisation. 

48. The policy was an asset of the Scheme, having been taken out many years previously, and was rightly held in the name of the Trustees who were therefore registered as members of Scottish Widows and entitled to the windfall payment. In any event, Mr Kemp’s suggestion that Royston was in fact the appropriate beneficiary on the demutualisation was clearly not a factor in his mind at the time, as it has only recently been raised by him as a possibility.
49. Leaving aside, for the moment, whether he benefited from the payment, it does not take experience of pension’s law to know that, as a Trustee, he was in a position of trust, and that the powers and obligations of a Trustee depend, not only on general legal principles, but also on specific provisions of the Trust Deed and Rules. There is no evidence that he consulted these.  Particularly as he was a solicitor, it is reasonable to assume that he knew, or ought to have known, what his responsibilities as Trustee under the Trust Deed and Rules were. Even if he did not, the information in the Booklet (which I have found was sent to him) made clear what was, and was not, to be done with the Cheque.

50. Against this background, no reasonable solicitor/trustee, in Mr Kemp’s position, could have thought that what he arranged in paying the Cheque into an account other than the Scheme account, whether or not he had procured the consent of the other Trustees, was in accordance with the provisions of the Scheme and his obligations as Trustee.
51. Nor am I persuaded by Mr Kemp’s evidence as to the advice which he says he received from Mr A R and Mr G. This was not confirmed in writing at the time, and Mr Kemp has produced no evidence from either of the two individuals concerned to confirm his account of what he says occurred. As this is evidence that he relies on to absolve himself of responsibility, the onus is on him to produce it. Accordingly, it follows that I find that he acted in breach of trust.
Section 61 and the Trustees’ Liability

52. There is no exoneration clause in the Trust Deed and Rules, but Section 61 of the Trustee Act 1925 may afford protection to a trustee from personal liability for any breach of trust provided he has “acted honestly and reasonably and ought fairly to be excused for the breach of trust”. The onus in such cases is on a trustee to prove that he acted honestly and reasonably and is a question of fact depending on the circumstances of each case.
53. The issue of dishonesty on the part of trustees has been extensively reviewed by the courts. 
54. In the Privy Council case of Royal Brunei Airlines v Tan (1995) 2AC 378, which involved the actions of a constructive trustee, Lord Nicholls said:

“ …acting dishonestly….simply means not acting as an honest person would in the circumstances. This is an objective standard….Honesty, indeed, does have a strong subjective element in that it is a description of a type of conduct assessed in the light of what a person actually knew at the time, as distinct from what a reasonable person would have known or appreciated….However, these subjective characteristics of honesty do not mean that individuals are free to set their own standards of honesty in particular circumstances. The standard of what constitutes honest conduct is not subjective. Honesty is not an optional scale with higher or lower values according to the moral standards of each individual. If a person knowingly appropriates another’s property, he will not escape a finding of dishonesty simply because he sees nothing wrong in such behaviour.” 

55. In the case of Walker v Stones (2000) 4 All ER 412, which concerned the actions of a trustee solicitor and the application of an exoneration clause, the judge observed that a genuine belief held by a solicitor trustee would not exempt the trustee from liability for breach of trust “if such belief was so unreasonable that no reasonable solicitor-trustee could have held that belief.”

56. Etherton J, in Mortgage Express Limited v S Newman & Co (2001) All ER (D) 08 (Mar), considered that there was a critical distinction between incompetence and dishonesty and expressed the view that incompetence, even if gross, does not amount to dishonesty without more.  

Mr Sims and Mr Campion

57. I do not doubt, on the basis of the evidence I have seen, that Mr Sims and Mr Campion acted in good faith, and that they honestly believed that they had the authority to do what they did when they signed the Resolution authorising the payment of the Cheque to Royston. Although it might be argued that they acted incompetently in leaving so much of the running of the Scheme and the decision making to Mr Kemp, and for failing to question why there was no separate bank account for the Scheme (an elementary requirement for any organisation which operates on behalf of others), as Etherton J observed, this is not the same as acting dishonestly. 
58. While not necessarily decisive, a relevant consideration is that they derived no personal advantage from authorising the payment. Moreover, in bringing this application to me, they recognised the consequences for themselves to which they were potentially exposed, but nonetheless took that risk. That seems to me to have relevance in considering their conduct and motivation in this matter.
59. In any event, I do not think that they can be said to have acted unreasonably, bearing in mind their understanding of the advice (which it is not disputed) they received and on which (rightly or wrongly) they relied, and bearing in mind the way in which the Scheme was run. Mr Kemp was one of the founding Trustees and had been a Trustee since the early 1970s; he was in a position of authority in relation to them; was the point of contact for Scottish Widows; and was the person mainly involved in the running of the Scheme. They relied heavily on him, which I suspect is not an unusual situation in schemes of this nature. They did not see the Booklet which accompanied the Cheque and relied on the information which Mr Kemp gave them regarding the Cheque.
60. Taking all of these factors into account, I conclude that they should be relieved from liability for their breach of trust, as, on balance, I consider that they can be said to have acted honestly and reasonably and ought fairly to be excused for the breach. 
Mr and Mrs Parker Routh
61. For the same reasons I make no finding against Mr and Mrs Parker Routh.
Mr Kemp
62. It is clear from the evidence that the payment into the Royston Loan account substantially reduced the deficit on that account and therefore his exposure under the Guarantee. He has given no justifiable reason for making this payment and for persuading the other Trustees to agree to it.,  Even if he, himself, did not stand to benefit directly, the fact that he did, if only indirectly (whether as guarantor or shareholder) is relevant. There can certainly be no question that the arrangement with the Cheque was to benefit the members. It was Mr Kemp who received the Cheque and the Booklet setting out what should and should not be done with the Cheque, and arranged with the bank for a crossed cheque for a significant sum, exceptionally, to be paid into an account other than of the payee. 
63. As a solicitor who, as one of the Trustees, was holding funds for the benefit of the members, I do not see how he can be said to have acted reasonably in acting as he did. I have also had regard for the fact that, in seeking to justify his actions, there has, to say the least, been an element of inconsistency in what he has said.

64. Given the finding that he did not act reasonably, it is not necessary for me to consider whether Mr Kemp acted honestly, or ought fairly to be excused for his breach of trust, as Section 61 requires that all three elements are satisfied for relief to be granted. I am aware that Mr Kemp has asked me to take into account the fact that he set up the Scheme and ran it for many years without payment. I also recognise that he suffers from ill health. But, in view of my finding, he is not entitled to the protection of section 61, and is therefore personally liable for breach of trust in diverting the Cheque funds from the Scheme. 
65. Finally, I deal with Mr Kemp’s request for an oral hearing. It is the practice of this office, usually, only to hold oral hearings in certain limited circumstances, for instance: where there are differing accounts of a particular material event and the credibility of the witnesses needs to be tested; where the honesty or integrity of a party has been questioned and the party concerned has requested a hearing or where there are disputed material and primary facts which cannot properly be determined from the papers. Although the Applicants questioned Mr Kemp’s honesty, I decided not to hold such a hearing for a number of reasons, principally because, my decision is based on the application of section 61 and consideration of the objective test of reasonableness. This does not involve consideration of Mr Kemp’s honesty or integrity. 

66. Further, I have set out above why I do not consider Mr Kemp acted reasonably, and thus cannot benefit from the protection of section 61. There is nothing in my view that oral testimony from Mr Kemp could add to the copious documentary evidence and arguments already submitted, which would have any reasonable prospect of leading to a different conclusion.

DIRECTIONS

67. I direct Mr Kemp to pay the Trustees, within 28 days of today’s date, the sum of £86,818 plus interest, calculated on a daily basis, from 29 August 2000 until the date of payment, at the base rate for the time being quoted by the reference banks. 

CHARLIE GORDON

Deputy Pensions Ombudsman

7 March 2008
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