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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs D M Trigg

Scheme
:
Local Government Pension Scheme ("LGPS")

Employer
:
Worcestershire County Council (the "Employer")

MATTERS FOR DETERMINATION

1. Mrs Trigg believes that she should be awarded an immediate pension on compassionate grounds or, alternatively be given an explanation of the grounds of refusal as required under the Regulations.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

PROVISIONS OF THE REGULATIONS

The Local Government Pension Scheme Regulations 1997

Other early leavers: Deferred retirement benefits and elections for early payment

3. Regulation 31 provides

(1) If a member leaves a local government employment (or is treated for these regulations as if he had done so) before he is entitled to the immediate payment of retirement benefits (apart from this regulation), once he is aged 50 or more he may elect to receive payment of them immediately.

(2) An election made by a member aged less than 60 is ineffective without the consent of his employing authority or former employing authority (but see paragraph (6)

(3) If the member elects, he is entitled to a pension and retirement grant payable immediately.

(4) If the sum -

(a) of the member's  age in whole years on the date his local government employment ends or the date he elects, if later

(b) of his total membership in whole years, and

(c) in a case where he elects after his local government employment ends,

of the period beginning with the end of that employment and ending with the date he elects, is less than 85 years, his retirement pension and grant must be reduced by the amounts shown as appropriate in guidance issued by the Government Actuary (but see paragraphs (5) and (6) and regulation 36(5)) (GMPs)) 

(5) A member's appropriate employing authority may determine on compassionate grounds that his retirement pension and grant should not be reduced under paragraph (4).

(6) If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body - 

(a) he may elect under paragraph (1) before attaining the age of 50, and

(b) paragraphs (2) and (4) do not apply.

(7) If a member does not elect for immediate payment under this regulation, he is entitled to receive a pension and grant payable from his NRD without reduction. 

(8) An election under paragraph (1) must be made in writing to the member's Scheme employer.

4. Regulation 97 provides

First instance decisions

(2) Any question whether a person is entitled to a benefit under the Scheme must be decided by the Scheme employer who last employed him…

5. Regulation 98 provides

(1) Every person whose rights or liabilities are affected by a decision under regulation 97 must be notified of it in writing by the body who made it as soon as is reasonably practicable.

(2) A notification of a decision that the person is not entitled to a benefit must include the grounds for the decision.

6. Regulation 106(1) provides

Each administering authority and Scheme employer must formulate  and keep under review their policy concerning the exercise of their functions under regulation 31 (early leaver) and under Part III

Worcestershire County Council - Statement of Policy

7. Regulation 31 (Member's request for early payment of benefits)

Between and including the ages of 50 and 59 members, (including those who become deferred members from 1 April 1998) have the right to apply for early payment of their retirement benefits subject to the consent of their employer.

If a member's age and membership (in whole years) equals less than "85" reduced benefits would be payable.

Worcestershire County Council will not normally grant the benefit contained within this Regulation other than in rare or exceptional circumstances where the financial implications can be justified.

MATERIAL FACTS

8. Mrs Trigg was born on 9 July 1949. She resigned from her position with Worcestershire County Council on 31 May 2001 although she had applied for early retirement before leaving. On 25 September 2000, the Council wrote that: 

"…for early retirement at the present time Corporate Services Directorate does not allow early retirements unless there are exceptional circumstances."

9. On 9 December 2003, Mrs Trigg applied to the Employer for early release of her deferred pension under the '85 Year' Rule (Regulation 31(2)).

10. On 22 December 2003 the Council replied saying:

"you will be aware from your reading of the County Council's policy on this matter that it can only happen in the most exceptional of circumstances. My understanding of your situation and the records that we hold is that your circumstances  do not qualify as exceptional."

11. Mrs Trigg responded on 27 December 2003:

"During the period prior to me terminating my employment with the County Council, all the animosity shown to [my colleague] before and during her dispute was transferred to me. I did not pursue this grievance with management at the time due to the way the situation with [my colleague] was resolved.

She felt she could not return to work in such a situation. I was under a lot of stress and did not feel my 33 years unblemished record would count for anything. Since leaving I have been told the person who took my job found it impossible to work under those conditions and after a period of sickness returned to work at County Hall. I have also been told of two other incidents. I feel these three incidents would go to prove the stress I was under at the time."

12. On 12 January 2003, Mrs Trigg complained to the Appointed Person under stage 1 of the Internal Disputes Resolution Procedure.

13. In a response dated 20 February 2004, the Appointed Person sad:

"The Statement of Policy by Worcestershire County Council is quite clear in that early payment can only be granted in rare and exceptional circumstances.

Although Mrs Trigg seems to feel aggrieved with Worcestershire County Council, her complaint is in relation to her employment with the authority, and if she felt that her employers were causing her to endure undue stress that should have been dealt with at the time through an appropriate grievance procedure, and she should not be trying to obtain compensation by early payment of her pension benefits.

I therefore agree with the decision made by Worcestershire County Council that the circumstances are not rare and exceptional and I do not recommend allowing early payment of pension benefits to be made under the 85 year rule."

14. Mrs Trigg then took her complaint to the Office of the Deputy Prime Minister under stage 2 of the IDRP. The Secretary of State's report read:

"The question for decision by the Secretary of State is whether the council acted unreasonably or improperly in deciding not to consent to the early payment of your LGPS benefits under regulation 31(2) of the 1997 regulations.

The Secretary of State finds that the council did not act properly in considering whether to release your benefits on compassionate grounds, in that they have not informed you of the reasons for their decision. The Secretary of State has therefore decided to refer the matter back to them for a full and proper reconsideration. His decision does not require them to reach a different decision if, on proper reconsideration and explanation, they arrive at the same view. If the council decide not to award you the early payment of your deferred benefits on compassionate grounds they are required to give a clear explanation demonstrating the reasonableness as to how they arrive at their decision (regulation 98(2)) of the 1997 regulations.

The Secretary of State upholds your appeal..."

15. As part of their reconsideration, the Council wrote to Mrs Trigg on 6 July 2004 suggesting a meeting on 29 July. No response was forthcoming from Mrs Trigg who says that she did not receive the letter.

16. As a consequence the Council wrote to Mrs Trigg again on 12 August 2004 :

"Since Worcestershire came into existence in 1998 there have only been twelve instances of early release of pension under the 85 year rule. The exceptional circumstance that supports the 85 year rule is where there is a strategic and financial benefit for the person to be released from their post. Such examples might be that there is a reorganisation, and, though the post is required in the new structure, both the postholder and the employee see benefit in the postholder resigning and the early release of pension taking place.

You will be aware that your resignation was not a strategic benefit to the organisation."

17. Mrs Trigg was still not satisfied with the Council's response because she did not feel that it had addressed the issues that she had raised in the manner intended by the Secretary of State.

Submissions by Mrs Trigg

18. Mrs Trigg has recounted the history of a problem in her workplace. She says she became the target of animosity from others involved and that she was not spoken to for long periods of time.

19. She thought that she qualified for a pension under the 85 year rule so contacted the pensions department in Worcester to see if she qualified for early retirement albeit  on a reduced pension.

20. Following the letter dated 25th September 2000 from the Council she continued to work for a few more months and then  decided to terminate her  employment. At that time she accepted that she would have to wait until she  was 60 until she could receive her.

21. When Mrs Trigg learn that the two people who had  taken the post following her had each experienced stress she felt that her situation might well be classed as exceptional and so wrote asking for early release of her pension to be reconsidered. 

Submission by Worcestershire County Council

22. The criteria for considering applications for early release of pension benefits under Regulation 31 are set out in the Statement of Policy. Mrs Trigg requested consideration of early release of pension, having previously been made aware of the criteria. Her written request did not put forward any special or exceptional circumstances. The Council’s  reply made clear that unless exceptional circumstances prevailed it would not be granted. Mrs Trigg then resigned. This was a straightforward resignation with no reason given. Her post was not redundant and there were no benefits to the service to take into account to justify the financial implications of early release

23. Mrs Trigg never advised her line managers or Head of Service that she was being bullied at work. There is no evidence on her personnel file of any such allegation. Her letter of resignation made no mention of bullying being a factor and her requests for consideration of early benefit contained no such allegation until December 2003, some 2 ½ years after she had left.

24. The December 2003 letter refers to "problems between 2 other members of staff". This related to an incident in August 1999 (18 months before Mrs Trigg resigned) when relations within the team had become strained following an argument between 2 members of staff (not Mrs Trigg). Mrs Trigg was obviously uncomfortable about the situation that had arisen within the team but did not allege she was being bullied and she did not make a complaint or ask for management support or action to assist her personally.

25. The Council has no evidence of her suffering any significant health problems.

CONCLUSIONS

26. Under Regulation 31(2), Mrs Trigg's application for early payment of her benefits required the consent of the Council, as her former employing authority. Regulation 106(1) requires the Council to formulate and keep under review its policy concerning the exercise of its discretions under Regulation 31(2).

27. The Council's Statement of Policy made very clear that the early release of pension would occur only exceptionally (“in rare or exceptional circumstances where the financial implications can be justified)”.  No guidance was given in the statement of policy of what might constitute such circumstances. 

28. What the Council needed to do, therefore, when faced with Mrs Trigg’s application was to decide whether hers were “rare and exceptional circumstances"  where the financial implications of releasing her pension could be justified. 

29. The Council have already been criticised for their failure in the first instance to provide reasons for their decision not to consent to the release of Mrs Trigg’s pension. The question for me is whether the matter has been properly considered the second time around. 

30. The clear answer is that it has not. The Council's explanation was to the effect that Mrs Trigg’s application differed from the kind of application which had previously been approved by the Council. It is clear from their response that the question the Council had asked themselves was whether there was any mutual benefit in having Mrs Trigg retire before her normal retirement date.

31. It is of course open to the Council to adopt a statement of policy which makes clear that the criterion of mutual benefit is the one which the Council is going to apply. But the present statement of policy is not so restrictive. 

32. Just as at their first attempt, the Council failed properly to consider whether Mrs Trigg had put forward rare or exceptional circumstances where the financial implications can be justified.

33. I note that in  making submissions to me the Council has cast doubt on Mrs Trigg’s account of the reasons for her resignation. It is by no means a foregone conclusion as whether,  when the issue is properly considered, the view will be taken that consent will be given to Mrs Trigg’s application: I see some force in the submissions the Council have made to me about those grounds although they need to be set alongside Mrs Trigg’s account that others before and after her were apparently unable to work satisfactorily in the particular workplace. 

34. As well as remitting the matter back to the Council yet again I am making a direction to provide some redress for the injustice so far caused by the Council’s failure properly to deal with this matter. 

DIRECTION

35. Within 56 days of this determination the Council shall arrange for a decision to be taken by a properly authorised person or committee as to whether to consent to Mrs Trigg’s application In their decision they should specifically record whether or not they consider that the circumstances of Mrs Trigg’s application are rare and exceptional and provide reasons for that view. Secondly they should set out what the financial implication would be of releasing Mrs Trigg’s pension (a matter on which there has been a conspicuous silence in the documentation so far). Finally they should record a view, and again set out the reasons for it, as to whether consent to her application can be justified in the light of those financial implications.

36. Within 28 days of this determination the Council shall make a payment of £300 to Mrs Trigg to redress the injustice caused by their maladministration. 

DAVID LAVERICK

Pensions Ombudsman

31 March 2005
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