P00617


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr E D Proctor

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mr Proctor complains that Prudential’s sales representative improperly persuaded him to pay additional voluntary contributions (AVCs) to Prudential.  Mr Proctor states that the sales representative did not inform him that he could purchase past added years (PAY) in the Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mr Proctor was a member of the Teachers’ Pension Scheme.  On 24 February 1995 he and Mrs M Clarke met with Prudential’s sales representative, Mr P Scott-Allen and agreed to pay AVCs to Prudential.  Mr Proctor and Mrs Clarke state that Mr Scott-Allen did not mention PAY.  Mr Proctor has provided my office with the literature provided to him by Mr Scott-Allen.  This consists of a binder containing “personal quotations”, giving details of the cost, estimated benefits and some product details.  The personal quotations do not mention PAY.  Mr Proctor states that Mr Scott-Allen did not provide him with a Prudential AVC booklet.

5. Mr Scott-Allen completed a “personal financial review” form at the meeting with Mr Proctor and Mrs Clarke.  This recorded that Mr Proctor was 50 and hoped to retire early at the age of 55 and that he had been teaching for 18 years and did not have any pension entitlement other than that provided by the Teachers’ Pension Scheme.  Mr Scott-Allen summarised his recommendations as:

“Both clients indicate highest priority as being maximum pension at retirement.  I have therefore recommended TAVC for Ann at £166 gross monthly from AVC planner and at £138 gross monthly for Ewan as per planner.  Obtained permission to obtain quotes for Ewan and Ann has received quotes dated 7/2/95 from my previous 15 min previous appt.  Key feature AVC quotes all fully discussed.  No other issues.”

Mr Proctor signed a declaration in the personal financial review, stating:

“I confirm that I have received a separate document outlining the features, likely benefits and costs for each of the products that the representative has recommended to me.”

6. Mr Proctor retired on the grounds of permanent ill health in February 1997.  Mr Proctor states that this could not have been foreseen when he met with Mr Scott-Allen.

PRUDENTIAL’S POSITION

7. Prudential states:

“A fact find was completed recording objective to maximise pension at retirement.

Our representative would not have been able to advise on “Added Years” and he was not obliged to inform Mr Proctor of this option.

The main TPS members’ booklet refers to “Added Years”.

The “Added Years” option would not provide Mr Proctor with maximum Inland Revenue benefits and the TAVC had the potential to do this and therefore achieve Mr Proctor’s objective.

Mr Proctor’s objective of maximising pension income was best supported by the TAVC where the potential to receive benefits up to the Inland Revenue maximum was possible.  This was not possible under “Added Years”.

Mr Proctor’s goal was best served by the TAVC product.”

Prudential confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.

8. Prudential considers that the declaration signed by Mr Proctor (paragraph 5) is an acknowledgment of receipt of Prudential’s AVC booklet, which Mr Proctor says was not given to him.  Prudential states that from January 1995 its AVC booklet contained the following statement:

“Within the Teachers’ Superannuation Scheme there are two ways to make AVCs:

· The “added years” facility which allows you to “buy” extra years of service.

· The Prudential Additional Voluntary Contribution facility specially designed for teachers.”

CONCLUSIONS

9. Mr Scott-Allen had no way of ascertaining if, as Prudential asserts, AVCs could provide Mr Proctor with the maximum pension at age 55.  Mr Proctor was 50 and had 18 years pensionable service.  He planned to retire at age 55 with 23 years pensionable service.  The “personal financial review” does not contain any indication of how Mr Scott-Allen envisaged AVCs filling the gap that could not be bridged by PAY, if indeed he did so.  Mr Scott-Allen had no way of knowing if AVCs, dependent as they are on investment performance, would be better for Mr Proctor than PAY.  I note that Prudential has not provided me with any figures to substantiate its claim that AVCs were best for Mr Proctor.

10. Mr Proctor and Mrs Clarke state that Mr Scott-Allen did not mention PAY.  The “personal financial review” contains no mention of PAY and neither does the literature supplied to Mr Proctor.  The wording of the declaration signed by Mr Proctor would be appropriate to describe the personal quotations provided to him.  Bearing all the available evidence in mind leads me on the balance of probabilities to conclude that Prudential, either orally or in writing, did not bring that alternative to Mr Proctor’s attention.  This constitutes maladministration, in that it denied Mr Proctor an informed choice.  A reference to PAY in another form years before does not redress that injustice.  Mr Scott-Allen’s maladministration also caused Mr Proctor injustice in that had he purchased PAY, this would have been enhanced when he retired on ill health grounds.

11. My directions are aimed at allowing Mr Proctor now to make the kind of informed choice he should previously have had.  They take account of the fact that the statutory regulations governing the Teachers’ Pension Scheme do not permit the purchase of PAY for a retired teacher.

DIRECTIONS
12. Within 28 days of the date of this Determination, Capita Pensions Administration Limited, the administrator of the Teachers’ Pension Scheme, shall calculate and notify both Mr Proctor and Prudential of the past added years Mr Proctor would have purchased, based on the assumption that the AVCs paid by him to Prudential were used to purchase past added years in the Teachers’ Pension Scheme.  This figure shall include any enhancement due to Mr Proctor as a result of his early retirement on ill health grounds.

Subject to Mr Proctor notifying Prudential of his decision as to whether or not he wishes his Prudential pension to be converted to an added years basis, such notification being made within 28 days of his receiving the above notification

· Prudential, on receiving Mr Proctor’s notification that he wishes to convert his annuity to an added years basis, will set up an annuity for Mr Proctor, backdated to the date of his retirement and providing the same lump sum and pension benefits that would have been provided had Mr Proctor purchased past added years in the Teachers’ Pension Scheme.  From this annuity will be deducted all payments made from the existing annuity, which will be cancelled.

DAVID LAVERICK

Pensions Ombudsman

3 August 2005
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