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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr RM Johnson

Scheme
:
Hilti Pension Scheme (the Scheme)

Respondent
:
Hilti (Gt. Britain) Limited (Hilti)

MATTERS FOR DETERMINATION

1. Mr Johnson says Hilti had led him to believe that he could retire early on 30 April 2004, at the age of 58, based on a quoted pension of £12,278.84. Mr Johnson says that Hilti have reneged on their agreement. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it 0is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE SCHEME’S EARLY RETIREMENT PROVISIONS

3.
Section 7(2) of the Scheme’s Fourth Definitive Trust Deed and Rules (the Rules) dated 1 September 2000, provides for early retirement as follows:

“7. RETIREMENT BEFORE NORMAL RETIREMENT DATE


(2) Other early retirement


Subject to Rule 7(4) an Employed Member may with the consent of the employer and the Trustees retire at any time after his 50th birthday. In such an event, the Member shall be entitled to receive as from the date of his retirement and in lieu of the deferred pension he would otherwise have been entitled to receive at Normal Retirement Date an immediate pension calculated in accordance with Rule 14(2) but reduced only where the Employed Member retires prior to attaining age 60 by an amount determined by the Trustees on the advice of the Actuary having regard to the period between the date of retirement of the Employed Member and his 60th birthday.”

1. The early retirement provision in a Scheme booklet (the Booklet) issued to Members in 1984, says:

“EARLY RETIREMENT
If the Company and the Trustees of your Scheme agree, you can retire at any time after you reach the age of 50 .…. However early retirement will result in a lower amount of pension because 

3. Your pension is based on your Final Pensionable Salary shortly before retirement and – if only because of inflation – your Final Pensionable Salary would almost certainly have been higher if you had remained in service until your normal retirement date. 

4. You will have completed fewer years of membership than would otherwise have been the case - and this reduces the number used in the formula for calculating your pension. 

5. The pension scheme will not have received the contributions that otherwise would have been paid by you (and the company on your behalf) during the remainder of the period up to your normal retirement age. 

6. Unless you retire because you are seriously ill any adjustment will have to be made in the amount of pension you receive to take account of the fact that, because you are retiring at a younger age, your pension is likely to be paid for longer. 

The pension scheme still has to ensure that your pension is at least as great as your Guaranteed Minimum Pension and this may act as a restriction on the practicality of retiring early.”

5.
The early retirement provisions in a Scheme Booklet (the New Booklet) issued to Members in April 2003 says:

“SECTION 5 RETIREMENT
Can I retire early?

Your Normal Retirement Date is your 65th birthday, however, with the Company’s consent, you may retire early as follows: 

Retirement between 60 and 65

Your pension will be calculated exactly as at Normal Retirement Date but based on your Final Pensionable Salary and Pensionable Service at your early retirement date. Your pension will not be reduced to allow for early retirement. 

Retirement between 50 and 59

Your pension will be calculated as above, but will be reduced by a factor determined by the Scheme Actuary to reflect the period of early retirement before the age of 60. …..” 

MATERIAL FACTS

6.
The Booklet was in force at the time of Mr Johnson received a quotation in April 2002.

7. Mr Derek Gow was Mr Johnson’s line manager at the time of his application. Mr Gow says that he had been informed by Mr Johnson’s previous line manager of his plans to retire early. Mr Johnson had discussed these plans with Mr Gow in January 2001 (although there had been discussions since 1997 with previous line managers). It had been orally agreed between Mr Gow and Mr Johnson that Mr Johnson would give Mr Gow a minimum of six months’ notice of his actual retirement date. The original date was intended to be during 2002, but was later agreed to be on or around April 2004. The six months’ notice had been agreed so that Mr Johnson’s replacement could be recruited and trained before Mr Johnson actually left service. Mr Gow had never formally minuted their discussions; nor had he asked Mr Johnson to put his request to retire in writing (although Mr Johnson’s retirement plans had been mentioned in his work appraisals). Mr Johnson’s plan was to retire to the USA. Hilti were aware of this.

8. Mr Johnson was provided with a series of quotations, which he received on 30 April 2002. The quotes provided an illustration of benefits as at 3 November 2002, 3 November 2003, 30 April 2003, 30 April 2004 and 3 November 2006.  The quotations were stated to be for illustration purposes only and stated that the final figures would change when final salary details were known. 

9. Mr Gow orally referred Mr Johnson’s “application” to the Human Resources department. In November 2002 Human Resources arranged for Mr Johnson and his wife to attend a pre-retirement course, which they duly attended in March 2003. By that time  Mr Johnson had not been asked to put his application for early retirement in writing, and no application had been made to the Trustees for their approval to his early retirement. 

10. Because of the impact of decreasing investment returns and improving life expectancy the Trustees decided not to approve any applications to retire before age 65, in December 2002. The Trustees were not aware of Mr Johnson’s application when they closed the Scheme to early retirements.

11. In January 2003 the Trustees issued an announcement to the members (the 2003 Announcement) to explain that approval would not be given to early retirements. Mr Johnson says that it was not until February 2003 that he heard about this from his colleagues. He immediately queried his position with Hilti, and says he was informed by the Managing Director, Mr John Lo Piccolo, that despite what he had heard, he should continue with his plans to retire (which included a pre-booked trip to the USA in April 2003) while a solution was worked out. Mr Lo Piccolo has since left Hilti and resides in Australia. Hilti are unable to contact him.

12. In March 2003, Mr Johnson received the 2003 Announcement confirming that, due to the funding position of the Scheme, applications for early retirement before age 65 were not being approved. Mr Johnson made enquiries with Human Resources. On 14 March 2003, Human Resources informed him that Hilti and the Trustees would not allow him to take early retirement due to the funding position of the Scheme. This decision was taken after a meeting between the Trustees and Hilti on 12 March 2003.

13. In June 2003, Mr Johnson was informed that Hilti were no longer giving consent as employer to any early retirement applications.

14. On 17 July 2003, Hilti provided Mr Johnson with further early retirement quotes for retirement as at 3 November 2004, 3 November 2006, 3 November 2008 and 3 November 2011. Hilti say that these quotations were provided in order to mitigate Mr Johnson’s lost expectation of an early retirement date of 30 April 2004. As the 17 July 2003 quotes were lower in value compared to the 30 April 2002 quotes, Mr Johnson did not find them acceptable.  Mr Johnson had based his plans to retire on 30 April 2004 on the quote provided on 30 April 2002. This would have provided an annual income of £12,278.84. The quote at a later retirement date of 3 November 2004 would only have provided him with an annual income of £7,818.72.

15. The reason for the large difference between the quotations provided in April 2002 when compared with the July 2003 figures is due to the early retirement reductions used in the calculations. The earlier quotes had been reduced by 3% per annum for each year from the age of 58 (which would have been Mr Johnson’s age at 30 April 2004) to the age of 60. The later quotes had been reduced by 6% per annum for each year of early retirement from the age of 58 to age 65. This was in accord with advice from the Scheme actuary after taking into account the funding position of the Scheme which  was in deficit.

16. Mr Johnson invoked the Scheme’s Internal Dispute Resolution (IDR) procedure. At Stage 1 he was informed that:

a. It cannot be disputed that Hilti had agreed in principle to allow Mr Johnson to retire early.

b. However, Hilti had never sought the consent of the Trustees at any stage.

c. As the funding position of the Scheme had deteriorated, the Trustees decision not to grant him early retirement was correct and in accordance with the Scheme Rules.

17. That decision was confirmed at Stage 2 of IDR on 28 April 2004 In addition, the Trustees said that as Hilti were not prepared to fund Mr Johnson’s early retirement the Trustees would not consent to it.

18. Mr Johnson is still working for Hilti. He still wants to retire to the USA on a pension of £12,278.84, as quoted to him in April 2002, based on a retirement date of 30 April 2004.

19. Mr Johnson says he has incurred expenses of £1666.43 in planning his retirement. 

20. The Trustees have informed me that:

20.1
Both they and Hilti jointly consider applications for early retirement.

20.2
The Trustees current practice is to request that an application will only be considered if the Trustees are provided with a copy of the member’s written application and confirmation, in writing, from the Company that it has consented to the member’s request.

20.3
If a written application from any member to take early retirement was made to the Trustees in the first instance (as opposed to Hilti), the Trustees would have made arrangements to discuss the application with Hilti. The joint decision would then have been conveyed to the member concerned - in this case, Mr Johnson.

20.4
On 16 July 2002 and 24 January 2003, the Trustees attended meetings with Hilti at Hilti’s offices. In these meetings the Trustees discussed their concerns about the funding levels of the Scheme. At the January meeting the Trustees took the decision that, because the Scheme was in deficit:

“… they would not generally allow early retirements from the Scheme unless those retirements were to be funded by the company (Hilti) or reduced (so that there was no strain on the Scheme).”

If the Trustees had received Mr Johnson’s request for early retirement before March 2003, the Trustees would have taken the above into consideration.

20.5
The Trustees had not known of, or been party to, any of the discussions Mr Johnson had with Hilti at any time before they attended a meeting on 12 March 2003 with Hilti.

20.6
The Trustees were not officially aware of Mr Johnson’s plans to take early retirement until they attended the 12 March 2003 meeting. Any applications for early retirement received after 24 January 2003 would not have been granted, unless Hilti were prepared to fund them.

20.7
At another meeting on 29 January 2003, the Human Resources director at Hilti had mentioned in passing that Mr Johnson had orally requested early retirement through his line manager. With this news in mind, on 13 February 2003, the chairman of the Trustees had a further conversation about Mr Johnson with a director at Hilti. In addition to this, another individual trustee had become aware of Mr Johnson’s application in early March 2003 when she was preparing the papers for the 12 March 2003 meeting. These events led to the discussion about Mr Johnson in the meeting of 12 March 2003.

20.8
At no time had the Trustees either considered an application for early retirement from Mr Johnson or indicated to him that consent might be given, before the 12 March 2003 meeting.

20.9
At no time had Hilti made the Trustees aware that they had discussed Mr Johnson’s retirement plans with him, or that they had consented to an early retirement application from him. This was the case despite a request from the Trustees to Hilti, on 17 April 2002, that they should inform the Trustees in advance if any members had retirement applications in the pipeline.

20.10
Hilti did not provide the Trustees with any evidence that they had considered Mr Johnson’s application until the meeting of 12 March 2003. Although Mr Johnson might feel that Hilti had consented to his early retirement through their actions, the Trustees share Hilti’s view that no consent to early retirement has been given.

20.11
Had Hilti informed the Trustees of Mr Johnson’s application or sought their consent sooner, then the Trustees might have been able to give better consideration to Mr Johnson’s application, even though there is no guarantee that Mr Johnson’s expectations would have been met.

21. Hilti say they will not grant Mr Johnson the early retirement pension he expects, backdated to April 2004, because Mr Johnson did not properly adhere to the procedures for making an application for early retirement, which are as follows:

-
Request by applicant to his line manager. Verbal requests are asked to be put in writing.

-
Referral of application by line manager to Human Resources.

-
Human Resources arrange a pre-retirement course (standard practice for all applications).

-
Applicant (with his or her spouse) attends the pre-retirement course, and then discusses a preferred leaving date.

-
When the leaving date is known, Human Resources refer the application to the trustees.

-
Hilti then decide whether to consent to the application.

-
The applicant is informed of the outcome.

22. Hilti make the following further submissions: 

22.1
While Hilti acknowledges that the Booklet issued in 1984 does not make clear that early retirement requires the consent of the Trustees as well as Hilti, it does make clear that it is only a guide for members and that the provisions of the Rules prevail. The Rules clearly state that Trustee consent for early retirement is needed, and this is set out in the New Booklet. 

22.2
Due to the current funding position of the Scheme, the Trustees cannot consent to Mr Johnson retiring early.

22.3
Mr Johnson should have sought formal consent or confirmation of his position before making any plans or entering into any financial commitments, especially since the uncertainty of pension scheme funding has been well documented in the press.

22.4
Mr Johnson never put his application in writing, which is an essential part of the application procedure. Similarly, no written authorisation was ever provided by Hilti or the Trustees.

22.5
Mr Johnson did not request early retirement before the Trustees changed the early retirement provisions. Furthermore he did not give notice of his decision to retire, therefore Hilti could not have requested the Trustees to give their consent.

22.6
Even if Hilti had notified the Trustees, the Trustees could not have granted an early retirement pension based on an unspecified date in the future, especially due to the funding position of the Scheme.

22.7
It is not any failure of communication between Hilti and the Trustees that has caused Mr Johnson not to receive the pension he expected as at 30 April 2004.

22.8
The Trustees have stated that they were concerned about the funding position of the Scheme before they changed the early retirement provisions, and that this would have been taken into account if they had considered Mr Johnson’s application at that time. Although the Trustees say that they cannot confirm what their decision would have been, the correct decision could only have been not to grant the reduced pension, given the Trustees’ concerns as to the Scheme’s finances, the effect on the Scheme membership and Hilti’s own position.

22.9
The Trustees do not have to give consideration to early retirements in these circumstances as a standard practice. The standard practice is to consider requests at the time they are made with an anticipated retirement date. There was neither a request nor an anticipated retirement date forthcoming from Mr Johnson.

22.10
Hilti were under no obligation to agree an actual retirement date with Mr Johnson, especially since Mr Johnson himself did not know when he would retire. Both parties had merely agreed that Mr Johnson would give Hilti six months’ notice of the date he would retire.

22.11
Hilti are not attaching blame to either themselves or Mr Johnson. It is simply the case that, due to the funding position of the Scheme, Mr Johnson can no longer receive the early retirement pension he hoped for. In an effort to mitigate Mr Johnson’s lost expectations, he was provided with a series of illustrations on 17 July 2003.

22.12
Hilti cannot afford the funding levels involved in providing Mr Johnson with the early retirement pension he expected as at 30 April 2004.

22.13
Hilti say that Mr Johnson can take early retirement if he wishes. His pension would be calculated on a cost-neutral basis. In the first instance he would need to write to Hilti. If Hilti agreed to his request, it would be forwarded to the Trustees for their authority.

23. Mr Johnson says he should receive an early retirement pension as at April 2004 because:

23.1
For many years he had communicated to Hilti, through his line managers and Human Resources (whom he named individually), his intention to take early retirement between the ages of 55 and 60. When Mr Gow took over as his line manager, this intention was formalised in a gentlemen’s agreement that he would have given Mr Gow six months’ notice before retiring, in order that his replacement could be trained. Mr Gow relayed this information to senior managers and Human Resources. A target date of April 2004 was set as he would have completed 30 years’ service on this date and would have reached age 58. This was accepted by Human Resources.

23.2
He had been provided with early retirement quotes from the Scheme actuary. One of the quotes was for an early retirement pension as at 30 April 2004, which would have provided an annual income of £12,278.84. Mr Johnson based his intended retirement date on this quote and decided he would like to retire from that date.

23.3
As part of his plans to retire early, Mr Johnson had set up an AVC plan from 21 February 1997, which he intended to use from the date of his early retirement. He had also requested and received many early retirement quotes dating from as far back as December 1996, all of them through Human Resources. This is evidence that Hilti had always known of his intentions to retire early and Hilti had, by implication, provided employer consent to them.

23.4
He relied upon the Booklet issued to him in 1984 when he first put into motion his plans to retire early. The Booklet allowed him to take retirement at any age after age 50. When he queried his position following the announcement that early retirements were closed, he discovered that the New Booklet had since replaced the version he had relied upon, although he had not been given a copy as a matter of course. This was because Human Resources did not hold any copies, even though they were the point of contact for members on pensions issues. The Scheme administrator provided Mr Johnson with a copy. The New Booklet stated that early retirements from ages 50 to 59 would be reduced and early retirements from ages 60 to 65 would not be reduced.

23.5
No manager at Hilti had offered to show him a copy of the Scheme Rules or referred to them during his discussions and later enquiries.

23.6
No manager at Hilti, nor anyone in HR, had ever informed him that his application for early retirement should be put in writing, or that Hilti would refer it to the Trustees for their consent, or that any formal procedures for applications actually existed. The first time that the issue concerning written applications had been raised was when he found out about the changes to early retirements.

23.7
In December 2002, Ms Jacqui Taylor, the Human Resources manager, had addressed a meeting of members about their concerns for the Scheme. In the meeting she announced that there were no problems with early retirements from the Scheme and that the Company actively encouraged it.

23.8
The Trustees wrote to Hilti asking that they be kept informed of discussions with members regarding pension matters yet Hilti never replied nor complied.  Also the Trustees have on a number of occasions, since March 2003, stated that they have never allowed anyone to retire early before the age of 62 and a half years, other than for ill-health. Had Human Resources made him aware of this, he would not have made plans to retire early.

23.9
He first became aware that the Trustees had closed the Scheme to early retirement in February 2003, when the Scheme administrator had informed one of his colleagues that he could not have an early retirement quote at age 55 because the Scheme had decided not to allow any early retirements.

23.10
He then contacted Human Resources about his own application. Ms Taylor had been slightly confused, as she thought Mr Johnson was speaking of an unreduced early retirement pension. Mr Johnson says this proves Hilti’s basic lack of any understanding of its Scheme. His application was for an early retirement pension that he had always known would be reduced.

23.11
The adjudicator in the IDR procedures had recognised the fact that Hilti had in principle agreed to his early retirement. Thus, employer consent must have always been given. He also says that the fact he attended the pre-retirement course was an indication that his application for retirement had been accepted, as were his many discussions with Hilti over previous years.

23.12
He contacted the Trustees for information following his discovery of the refusal to consent to early retirements. They informed him that, other than on the grounds of ill health, no member had ever been granted early retirement before 62 and a half years of age. He says that no one at Hilti had ever informed him of this during the years that he had communicated his plans.

23.13
He says Mr Lo Piccolo, Hilti’s managing director at the time, actively encouraged him to continue with his plans and told him not to cancel his impending trip to the USA in April 2003, as he felt sure a solution would be found, even after the refusal to consent to early retirements had been publicised.

23.14
He has provided receipts of the cost of the flight, car hire, fuel, accommodation and meals, in respect of his trip to the USA, which totalled £1,666.43.  He says that the expenditure was much greater than shown, but some of the meals and fuel were paid for in cash and travellers cheques.

23.15
Both Hilti and the Trustees did not officially advise members of the situation in relation to early retirements until late April/early May 2003, even though the announcement letter circulated by Hilti was dated March 2003.

23.16
Due to a lack of knowledge of the Scheme by Human Resources at Hilti, the Trustees were never informed of his intentions to retire early. This was despite the fact that Human Resources had led him to believe over a number of years that he could retire between the ages of 55 and 60 and were well aware of his plans to do so, as evidenced by sending him and his wife on a pre-retirement course.

23.17
The New Booklet which Mr Johnson (requested in November 2002 but) received in April 2003 stated that employer consent was required to retire early. No mention was made of trustee consent. Mr Johnson repeats that employer consent had been given verbally and through Hilti’s actions.

23.18
He says that he had communicated his plans to Hilti over a number of years and that Hilti had, by conduct, consented to it. He had never been asked to make a written application and had been encouraged to continue with his plans despite the announcement by the Trustees that they had closed applications for early retirements.

23.19
The series of illustrations that Hilti provided on 17 July 2003 are not acceptable as they provide for pensions that are less than the pension he had expected to retire upon. Also they were provided to him without the prior consultation of the Scheme Trustees and require a Rule amendment, which means that they are not official quotes from the Trustees.

23.20
No official offer of an early retirement pension has been made by the Scheme or by Hilti since he first discussed the removal of early retirements from the Scheme in February 2003. 

23.21
Moving to the USA is not an option any longer as no pension has been made available to him, or even an offer of a pension for him to consider.

CONCLUSIONS
24. It is clear that Hilti was aware of and, at least until the Trustee’s decision to curtail approval to early retirements, was willing to consent to Mr Johnson’s early retirement. The Rules of the scheme make clear that early retirement requires the consent not only of the Employer but also of the trustees. No steps had been taken by either Mr Johnson or the employer to obtain that consent before the Trustees indicated that no such consent from them would be forthcoming unless the costs of the early retirement were funded by the Employer.

25. So far as the Trustees are concerned I can see no reason to make any criticism whatsoever: they were not bound by anything which Hilti had agreed with Mr Johnson. They needed to act in the interests of all members of the scheme. They needed to apply the rules of the scheme. Thus any complaint against them can quickly be dismissed.  

26. So far as Hilti is concerned, I can see how Mr Johnson may feel there has been some reneging on their position. At the point where the Trustees made clear that there was going to be a cost involved for the Employer, Hilti were no longer willing to give their consent despite the steps which had been taken toward Mr Johnson’s planned retirement. 

27. However, such agreement as there was between Hilti and Mr Johnson was for him to give six months notice of his intended retirement. Considerably more than six months before his planned retirement date, it was known (including by Mr Johnson), that if an application for early retirement was made (whether initiated by Mr Johnson of the Employer) there was not likely to be approval.  

28. I very much doubt whether such agreement as there was between Hilti and Mr Johnson could be seen as an enforceable contract and in any event the intervening act of the Trustees effectively led to such a contract being frustrated. My conclusion therefore is that Mr Johnson cannot insist on receiving the benefits at one time quoted to him for retiring in April 2004. 

29. The reason for the difference between the quotations in April 2002 and July 2003 was because of the change in early retirement factors applied on the advice of the Actuary to protect the solvency of the Scheme. It is for Mr Johnson to decide whether to retire earlier than his normal pension date and be subject to those factors. 

30. If he does decide to take such early retirement then his expenses in planning his move to the USA will not have been abortive.  In any event I can see no reason for him to expect the Scheme to bear those expenses.

DAVID LAVERICK

Pensions Ombudsman

21 September 2006
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