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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr G Savill

Scheme
:
Local Government Pension Scheme (the “LGPS”)

Manager
:
London Borough of Redbridge (the “Council”)

Regulations
:
The Local Government Superannuation Regulations 1986

The Local Government Pensions Scheme Regulations 1995

The Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations)

MATTERS FOR DETERMINATION

1. Mr Savill considers that the Council should not be entitled to recover overpayments of pension paid to him in error, and that the delay by the Council in pursuing the matter constitutes maladministration. Mr Savill is claiming to have suffered financial injustice as a result.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME BACKGROUND

3. Regulation E15 of the Local Government Superannuation Regulations 1986 provides the circumstances in which a LGPS retirement pension may be reduced. The Regulations state that a person who has become entitled to a retirement pension shall inform any LGPS employer with whom he proposes to accept a new employment and notify immediately the previous LGPS employer in writing that he is doing so.

4. Schedule D5 provides :

“Subject to paragraphs 3,7 and 9, while the person holds the new employment the annual rate of the retirement pension is reduced – 

(a) if the annual rate of remuneration is of the new employment, equals or exceeds the indexed annual rate of the former employment, to zero; and

(b) otherwise by the amount (if any) which is necessary to secure that the potential receipts during the new employment do not exceed the indexed annual rate of remuneration of the former employment.”  

5. Local Government (Discretionary Payments) Regulations 1996 allows Compensatory Added Years to be awarded to members in cases of redundancy to compensate them for potential loss of future pension benefits caused by early retirement.  The Regulations stipulate that should a member rejoin the Scheme at any time their Compensatory Added Years award must be reassessed, as the further period of service would mean that they had not lost the potential to accrue further service within the scheme.

KEY FACTS

6. Mr Savill’s date of birth is 18 August 1938.

7. Mr Savill was employed by the Council until 1992 when he was made redundant. His remuneration immediately before his employment ceased was £14,526.48. As he was over age 50 Mr Savill was eligible to claim immediate payment of his LGPS benefits, including an award of 6 years 243 days compensatory added years.  He was advised of his benefits by way of a letter from the Council dated 16 April 1992:

“I am writing to tell you of the following retirement benefits to which you are entitled:

Retirement Pension £3,429.28 p.a.

Lump Sum of £10,287.85

…You are reminded that if you enter further employment under any Local Authority or the Water Council, your pension will be reduced or suspended so that the total of your pension and pay in your new employment does not exceed your remuneration immediately before retirement. If you propose to enter such employment you should inform your new employer that you are receiving a pension and notify me as soon as you enter it….”

8. On 15 April 1996 Mr Savill was re-employed by the Council at Hainault Forest Country Park (Hainault).  On 29 April 1996 he signed an option form electing not to join the LGPS and which stated that he was not a current member of the LGPS with the Council or any other Local Authority.  

9. The LGPS audit procedures require pensioners periodically to complete and have witnessed a Pension Life Certificate. The purpose of the certificate is to prove the continued existence of the pensioner. The certificate also requires confirmation of whether the pensioner has been employed since retirement by a Local Authority or any other employer who operates the LGPS. In July 1998 the Council requested that Mr Savill complete a Pension Life Certificate which he completed on 28 July 1998. Mr Savill confirmed that he had taken up further employment with the Council since retiring.  On 26 October 1998 the Council requested further details. Mr Savill wrote to the Council on 15 November 1998 advising that he had been permanently employed at Hainault since 15 April 1998.

10. On 27 July 1999 the Council wrote to Mr Savill confirming a telephone conversation which had taken place the previous week. The letter stated that his pension should have been reduced with effect from the date of his re-employment i.e. 15 April 1996. The letter concludes : 

“I have asked the payroll group to reduce your pension payment for this month by £35.00 being the amount that I estimate the overpayment to be. However, I note from your personnel file that you have had changes to your contract on 2 occasions since commencing with Hainault Forest Country Park and therefore I need to look into the matter in a lot more detail to be able to calculate the total overpayment.” 

11. Mr Savill had three contracts during his re-employment. His remuneration and pension (prior to reduction) were as follows:

Remuneration




Pension

i) 
£13,167.81 from 15 April 1996

£3,840.40 per annum

ii) 
£14,087.91 from October 1997

£3,921.05 per annum

iii)
£15,979.31 from 29 April 1998

£4,062.21 per annum

12. On 18 August 1999 the Council wrote to Mr Savill informing him that as a result of his re-employment with the Council his monthly pension would be reduced from £349.36 to £105.68 with immediate effect, and they would write again shortly concerning the amount of the overpayment and to arrange a suitable method of repayment.  

13. The Council made no further contact with Mr Savill until he telephoned in May 2003 to advise them that he would shortly be leaving his employment with Hainault.  

14. Mr Savill’s employment with Hainault ceased on 17 August 2003.  

15. On 28 August 2003 the Council wrote to Mr Savill informing him that following his retirement his basic pension had been reinstated to the level it was prior to reduction plus subsequent pension increases. The letter advised that the over-payment of pension amounted to £5,429.68 and they would now be seeking to recover this amount within a mutually acceptable timescale. The Council informed him that they deemed Mr Savill’s period of employment with the Authority from 15 April 1996 to 17 August 2003 to have been potential pensionable service even though he had opted not to become a member of the pension scheme again. Taking this additional period into account the Council reduced Mr Savill’s Compensatory Added Years award by 2 years 230 days. This resulted in the permanent reduction of his pension by £477.81 per annum, and also meant that a further overpayment of £1,433.43 had been made since 15 April 1996. 

16. The Council proposed to recover the overpayment of this amount by suspending the compensatory element of Mr Savill’s pension until the overpayment was recovered. However, to date this has not been done. The Council advise me that their failure not to take any further action following their letter of 18 August 1999 was simply an oversight and that no recovery time-scales have ever been discussed with Mr Savill.

17. Mr Savill contacted The Pensions Advisory Service (TPAS) for assistance. TPAS wrote to the Council on Mr Savill’s behalf on 1 September 2003. 

18. The Council treated TPAS’ letter as an appeal under Stage 1 of the Internal Disputes Resolution (IDR) procedure. The Stage 1 decision maker issued her response on 29 October 2003 rejecting Mr Savill’s complaint on the grounds that whilst there may be maladministration by the council there was no clear evidence that Mr Savill had suffered financial loss or injustice as a result.

19. On 4 November 2003 Mr Savill appealed against the decision made under Stage 1 of the IDR procedure as follows : 

“I submit that the decision (of the Appointed Person) is flawed on the following grounds.

She did not take into account the statement made by my TPAS representative in his letter of the 1st September that I did tell the Council that I had recommenced work with an associated employer in April 1996.  This notification was made by telephone when I found that a pension contribution had been deducted from my pay and I telephoned the Payroll office to tell them I was already a pensioner of the LGPS.  They clearly got this message because the following month the pension reduction was reimbursed.  It is the contention of the Pensions Manager that he was not told of this message by the Payroll Department. I do not think I can be held responsible for a lack of communication between Departments.  The criticism of me in the Appointed Persons findings in para 10 is therefore unjustified.

She says that there is no clear evidence that I have been caused financial loss or injustice by the maladministration but when the Pensions Manager wrote to me on 18th August 1999 (when read in conjunction with his letter of 27th July 1999) there was a clear implication that the reduction of my pension from £349.36 per month to £105.65 per month was all that was required as a result of my re-employment with Redbridge from 15th April 1996.  You will note that there was no indication of how the figures were arrived at and so there was no way that I could know that effectively the reduction in my pension was only taking into account the adjustment on a current basis.  Had the matter been dealt with properly at the stage it would have had less impact on my standard of living as I was then in receipt of a wage. The fact that some four years later I was told that there were overpayments of £5,429.68 and £1,433.43 to be collected at a time when I had retired and I am only in receipt of a pension is clearly a financial loss and injustice and I submit that as a result of this, Redbridge Council should be estopped from collecting the overpayments from me”.

20. On 18 May 2004 the Secretary of State upheld the decision made at stage 1 of the IDR procedure.

21. Mr Savill advises me that his total monthly income, including that of his wife, amounts to £1,056.50, which is comprised of:

· State pension of £502.97

· LGPS pension of £305.01

· State pension for Mrs Savill of £248.52. 

Mr Savill has provided a spreadsheet of the total estimated monthly expenditure for him and his wife, which is approximately £940, leaving a disposable income of approximately £116 per month. Mr Savill therefore suggests that the maximum amount he could repay each month is £50.

22. The total amount repayable by Mr Savill is £6,863.11, being £5,429.68 and £1,433.43 overpaid pension and lump sum respectively. Mr Savill also advises me that he is expecting a refund from the Inland Revenue in relation to Income Tax paid on the overpaid pension, amounting to £1,509.88.

CONCLUSIONS

23. When Mr Savill retired he was reminded that any further employment with a Local Authority or the Water Council would result in his pension being reduced or suspended.  However, the Council failed to notify him that further employment would also effect his Compensatory Added Years award.

24. Mr Savill is not disputing that it was necessary to adjust his pension during his re-employment with the Council, but feels that the Council has no right  retrospectively to reclaim back the over-payments of pension. 

25. The overpayment arose because Mr Savill became re-employed by the Council and was paid by them whilst still in receipt of his pension. When he retired he was told that if he was re-employed by a local authority he was required to notify his new employer and the Council. I can see that as his new employment was with the Council Mr Savill may have assumed that the Council had knowledge of his pensionable status but the fact remains that he did not comply with the advice given at the time of his retirement. He telephoned the Payroll department of the Council but that was to inform them that pension contributions had been incorrectly deducted from his pay despite his having completed a form on 29 April 1996 stating that he did not wish to join the Scheme. I can understand why this did not result in information reaching the pensions section that he was re-employed. 
26. Mr Savill contends that the letters from the Council informing him of the reduction to his pension led him to believe that no further action was required.  I do not accept this argument. I note that the Council’s correspondence did not include any calculations of how the figures were arrived at, but both letters gave a clear indication that the Council would be writing again with details of the overpayment, and to arrange a suitable repayment method. There was nothing in these letters to imply that the matter had been resolved. 
27. However, the Council did not press for recovery until some four years after their initial letters. This delay amounts to maladministration. But the appropriate remedy is not for Mr Savill to retain the overpayment as this would amount to him receiving a pension to which he is not entitled. 

28. The Council are legally entitled to recover pensions paid to which there is no entitlement. Section 91 of the Pensions Act 1995 prohibits moneys being set-off against an entitlement to pension. However, it can, in my view, be argued that, as Mr Savill has already received monies beyond his entitlement, the deductions which are being made do not fall foul of this provision. There would only be a breach of Section 91 if more money were deducted than had been overpaid. Generally I have not been critical of a creditor for seeking to recover the overpayment from ongoing payments provided that account is taken of the problems that will be faced by having a large amount taken over a short period of time.  

29. As a rule I generally suggest that a debt should be recovered over as long a period as the overpayment was allowed to build up (In this case four years.) However, in Mr Savill’s case, he has made me aware of his relatively modest income and estimated expenditure, which leaves him and his wife with an expendable income each month of £116. Mr Savill’s calculations appear reasonable on review, and taking this into consideration I have made a direction below as to how the overpayment is to be recovered.

30. In summary, therefore I cannot uphold Mr Savill’s complaint that he should not be required to repay the overpayment. However, I do uphold his complaint that there was maladministration in the delay in recovering the overpayment in the first place for which I have made appropriate direction below.

DIRECTIONS
31. I direct that, within 28 days of the date of this determination, the Council will contact Mr Savill to arrange repayment of the £6,863.11 at the rate of not more than £75.00 per month until the overpayment is repaid.

32. I direct that, within 28 days of the date of this determination, the Council will pay the sum of £250 to Mr Savill in compensation for the distress caused to him by their maladministration and that this amount shall be offset against the amount to be repaid.

DAVID LAVERICK

Pensions Ombudsman

16 March 2006
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