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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Dr N

	Scheme
	:
	NHS Injury Benefit Scheme (the Scheme)

	Respondent
	:
	NHS Pensions Agency (NHSPA)


MATTERS FOR DETERMINATION
1. Dr N believes that she is entitled to Permanent Injury Allowance (PIA) because of psychological injuries she has suffered during her NHS employment, in particular from an aggressive incident involving a colleague at work on 19 August 1999.  However, NHSPA say that her injuries were not “wholly or mainly” attributable to her employment and, therefore, that she is not entitled to PIA.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. Dissatisfied with a decision I made in a previous determination about the NHS Injury Benefit Scheme, NHSPA appealed to the High Court and then to the Court of Appeal before unsuccessfully seeking permission to appeal from the House of Lords. This and other determinations about the NHS injury benefit scheme have been delayed pending the outcome of that litigation.  

REGULATIONS

4. Regulation 3 of the NHS Injury Benefit Regulations 1995 (as amended) provides:

“Persons to whom the regulations apply

3(1)... These Regulations apply to any person who, while he

(a)
is in the paid employment of an employing authority...(hereinafter referred to in this regulation as "his employment"), sustains an injury, or contracts a disease, to which paragraph (2) applies.

(2)
This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if – 

(a) it is wholly or mainly attributable to the duties of his employment; …”

5. Regulation 4 provides for payment of Injury Benefits to a person to whom Regulation 3(1) applies, if his or her earning ability is permanently reduced by more than 10% (commonly referred to as Permanent Injury Allowance) as a result of the qualifying injury or disease. Regulation 5 provides for a minimum income guarantee of 85% of earnings during leave of absence from employment resulting from qualifying injury or disease (commonly referred to as Temporary Injury Allowance).

6. NHSPA has a procedure for dealing with appeals in respect of a decision not to allow Injury Benefits. Details are set out in a leaflet entitled ‘Appealing Against our Decision’ as follows :

“…Is there a limit to how many times I can appeal?

Yes, you can appeal to SchlumbergerSema Medical Services (NHSPA’s medical advisers) up to three times for an internal review.

What will happen when you receive my request for an appeal?

..If we need to obtain further medical evidence before making a decision, we may write to a medical specialist or consultant to request a medical report or examination.

…..

Can I appeal again after this? 

Yes. If you wish to appeal a second time, we will appoint an alternative medical adviser from our team to review your case. This will be a doctor not previously involved in your case.

And if I remain dissatisfied, can I appeal again?

Yes, although this is the last time that you can appeal to the Administrators, SchlumbergerSema Medical Services, for an internal review of your case.

The third appeal will involve the Senior Medical Officer, who is a Senior Consultant in Occupational Medicine, and the Appeals Manager at the NHS Pensions Agency. …

The Leaflet concludes with details of the Pensions Advisory Service and the Pensions Ombudsman.

MATERIAL FACTS

7. Dr N was born in 1959.
8. Dr N’s employment within the National Health Service commenced on 1 August 1982.
9. On 19 August 1999, when Dr N was a Consultant Psychiatrist employed by an NHS Trust (the Trust), she was involved in an “aggressive incident” with a colleague whilst at work. After the incident Dr N continued working until 4 June 2001 although her sickness record shows that she took sick leave because of depression from 12 October 1999 to 14 June 2000 and from 28 November 2000 to 4 February 2001.  Dr N went on long-term sickness absence on 4 June 2001 and did not return to work.
10. Dr N was awarded a Temporary Injury Allowance (TIA) for the period from 12 April 2000 to 14 June 2000 on the grounds that incident which occurred on 19 August 1999 was the main cause of the health problems which had led to her unpaid temporary absence.  A second TIA was paid for the period 28 November 2000 to 4 February 2001. 
11. In June 2001, Dr N applied to the Benefits Agency for Industrial Injuries Disablement Benefit. Following examination by the Benefits Agency Medical Adviser, she was advised as follows  :

“the industrial accident on 19 August 1999 has caused a loss of faculty

the loss of faculty is enjoyment of life

you are 35% disabled…

12. The Trust referred Dr N to Dr C, an Independent Consultant in Occupational Medicine. On 6 July 2001 Dr C wrote to the Trust advising that he had seen Dr N on two recent occasions and had discussed the possibility of ill-health early retirement, which both he and Dr N’s Consultant Psychiatrist fully supported.
13. Dr N was awarded ill-health retirement benefits on 20 September 2001, effective from 27 February 2002, this being the date her NHS employment terminated.
14. On 16 January 2002, Dr N claimed PIA as a result of the incident that had occurred on 19 August 1999. For the purposes of considering her application, NHSPA obtained:

· Dr N’s sick leave record

· The Benefits Agency claim and assessment decisions for Industrial Injuries

· Occupational Health notes and reports

· GP notes 

· Correspondence between Dr C, the Trust’s Medical Director and the Trust’s Director of Human Resources. 

· Reports from Dr C and Dr N’s Consultant Psychiatrist.

15. Dr N’s Consultant Psychiatrist’s report dated 30 August 2001 concludes: 

“Dr N was seen by me for the first time in November 1996 following referral from her then general practitioner. At that time she had just taken a post as Consultant Psychiatrist in ….and had worked for no longer than a month or two before becoming depressed and being unable to work.

It is evident that she had had problems with her moods since her teens. She had treatment for depression when a Medical Student in 1981 and was depressed the following year following the death of her father, and again in 1983 when she had a bout of glandular fever. In 1986 she had a further course of Prothiaden. In 1990 she was treated as an out-patient for depression and then in 1992 she was referred again for treatment and was admitted as an in-patient to [hospital] following attempts to control her condition through treatment as an out-patient. Following that period of treatment she remained well for approximately two years. At the time she was receiving anti-depressives and was also undergoing cognitive therapy.

Her referral to me followed changes in her work. She had moved to a new post. …

The decline in her mood appeared to be related to certain problems that she had encountered at work. They were not particularly major difficulties, but ones that by virtue of her personality she was having difficulty coping with…

In brief, Dr N has a severe recurrent depressive illness and experience shows that over the last few years the duration and intensity of the episodes have increased.

There is little doubt that her underlying personality characteristics are a factor predisposing her to depressive episodes, and there is a family history of severe depression…”   

The reference to admission as an in-patient in 1992 should have been to 1994.
16.
On 16 July 2002, NHSPA wrote to Dr N advising her that the Scheme’s medical advisers were of the opinion her condition was not wholly or mainly attributable to her NHS employment and that in the light of that advice her application was being rejected. Their letter concludes: 

“The Scheme’s Medical Adviser has advised that on looking over the extensive GP notes and psychiatric reports, it is clear that there has been a long history of depression with several relapses and that the condition started probably in her teens but certainly by 1981, as a student. With such a strong past history, it is more reasonable that the relapse was brought forward by the events or even triggered by them rather than the whole condition being caused by them. Without being able to find clear causation, the adviser has no option but recommend title to PIB be declined….”

17.
Dr N immediately wrote to the NHSPA seeking a review of the decision. In her letter she advised that Dr C was to represent her and requested copies of the medical evidence used by NHSPA to reach its decision.
18.
On 7 August 2002, having referred the case back to their Medical Advisers, NHSPA wrote to Dr N advising her as follows :

“The Scheme’s Medical Adviser has advised that “All the information has been reviewed with regard to Dr Ns application for Permanent Injury Benefit [PIA]. The diagnosis or its effect on her ability to return to her duties as a Consultant Psychiatrist have never been in doubt. There has however been a question over causation. Because of the long history of depression dating back to 1981 it was felt that her current incapacity could not be wholly or mainly attributable to her employment in the NHS. No information has been received which would alter the original decision….”

19.
On 13 September 2002, Dr C wrote to NHSPA complaining that it had failed to adhere to Dr N’s request that he appeal on her behalf and had not provided copies of the medical evidence used by NHSPA to reach its initial decision. Therefore the appeal had been considered without any additional evidence that would have been presented to support it.
20.
NHSPA responded on 27 September 2002 apologising for the errors that had occurred and providing copies of the medical evidence requested. 
21.
On 10 April 2003 Dr C submitted an appeal against NHSPA’s decision not to award Dr N PIA. Dr C’s letter says:

“…I understand that the issue for consideration is whether or not workplace issues substantially contributed to her retirement on the grounds of ill health.

In your letter dated 7 August 2002, you advised Dr N that “because of the long history of depression dating back to 1981, it was felt that her present incapacity could not be wholly or mainly attributable to her employment in the NHS. This is based on the false premis (sic) that pre-existing susceptibility excludes the possibility of attribution to employment. Given the previous history, I suspect this case requires consideration against a background of the legal concept of “eggshell skull”. Fundamentally, this means that you accept the condition of the patient as you find them, and that any predisposition does not exclude you from liability if the patient suffers more severe injury as result of the pre-existing condition.

In this case, there is no doubt that Dr N suffered from a pre-disposition to depression. There is equally no doubt that a workplace event triggered the episode that ultimately led to her medical retirement. Indeed. That led to award of temporary injury allowance, and I understand is not disputed.

It is apparent that the pre-existing tendency to depression made her more than averagely vulnerable to the effects of the workplace issues. In your letter of 16th July, it was noted that the Scheme’s Medical Adviser felt that “with such a strong history, it is more reasonable that the relapse was brought forward by the events or even triggered by them than the whole condition being caused by them”. It is my understanding that Permanent Injury Allowance does not depend on the condition being caused solely by workplace events. Rather, the test is of a substantial contribution by the workplace events, albeit in an individual with known predisposition, the criteria for PIA appears to have been met. Certainly, that is the case if one applies “eggshell skull” principle to such a statement.   

22.
On 12 August 2003, after seeking further advice from their Medical Advisers, NHSPA wrote to Dr C advising him as follows:

…The Scheme’s Medical Adviser has advised that:

Having considered the medical evidence already on file and the letter of support from the Occupational Physician it is not accepted that the applicant’s condition is wholly or mainly attributable to the duties of her NHS employment.

There is a long history of severe recurrent depressive illness dating back to 1981. It is accepted that perceived stressors at work may exacerbate symptoms due to her underlying condition, this does not however mean that these factors have caused the condition.

It is therefore advised that the causation criterion for the payment of Permanent Injury Benefit is not met.

NHSPA said that Dr N had another opportunity to appeal against this decision (up to a maximum of three appeals per member) but said that they would strongly recommend her not to use up this opportunity unless fresh medical evidence comes to light. …”
23.
On 14 January 2004 Dr C appealed again on Dr N’s behalf against NHSPA’s decision. In his letter he says: 

…”It is my understanding that it is not a requirement for payment of PIA that workplace events have caused a medical condition – only that they have substantially contributed. Indeed in your letter you say that entitlement is dependent upon the condition being “wholly/mainly attributable to NHS duties”. In this case the role of the workplace factors has been to alter the health status from “fit for work” to “unfit for work” The only role of the previous ill health has been to (possibly) alter the health threshold upon which the workplace factors would have this effect. It follows that her unfitness for work is indeed “wholly/mainly attributable to her NHS duties”.

It must also be a matter of concern that while you use this definition “wholly/mainly”, your medical advice refers to factors having “caused” the condition, and that the “causation” criteria have not been met. This seems to be prima facie evidence of inconsistency. Furthermore, given that the medical adviser appears to except exacerbation has resulted in incapacity for work, it then defies logic to suggest that the workplace factors have not lead to incapacity for work. …

Your response that an appeal depends upon additional medical evidence is unreasonable, and allows no avenue for situations such as this, when it is your own interpretation of existing medical evidence [which] is being questioned. As [Industrial Relations Officer of the BMA] said in her letter of 21 October 2003 you failed to address the issues raised in my earlier correspondence.”

24.
On 19 January 2004, the Industrial Relations Officer of the BMA wrote to NHSPA, on Dr N’s behalf, to appeal against the decision to reject her application for PIA. The letter states:

“…I wish to request that this appeal is examined by your Senior Medical Officer, whom I understand is a Senior Consultant in Occupational Medicine, as there are important issues in Dr N’s case relating to established legal principles in the way they have assessed her case.

These legal principles are set out in the letter of [Dr C] to you on 10 April 2003 (further copy enclosed) in which he was appealing on Dr N’s behalf and in which he refers to the well-defined principle of “eggshell skull.” …

Dr N’s employers, the former [the Trust], were fully aware of her past history of depression at the time they employed her. There was clear workplace event and situation during her employment with the Trust which triggered the episode of depression which led to her retirement on grounds of ill-health. This event and the situation at work well documented – I was the Industrial Relations Officer negotiating on Dr N’s behalf with the Trust. The Trust acknowledged that the work-place event and situation had caused this episode and paid Dr N Temporary Injury Allowance.

The Trust had referred Dr N to [Dr C], an independent Consultant in Occupational Medicine, who advised the Trust about the effects the situation at work was having on Dr N’s health. The Trust may have compounded your Agency’s difficulty in assessing the role of the work factors, in that when your agency requested Dr N’s Occupational Health file from them they sent an incomplete file to you and did not send any of the correspondence between [Dr C] and the Trust. I have written to Dr N’s former line manager pointing out this omission and requesting a full copy of that correspondence which I enclose. 

The Benefits Agency recognised that Dr N had suffered an Industrial Injury and paid her Industrial Injuries Benefit. (The Benefits Agency assessed Dr N as having a 40 % disability – 35% due to the industrial injury, with only 5% deducted for previous depressive illness. …”

25.
On 16 February 2004, NHSPA wrote, in response to BMA’s letter of 19 January 2004, advising that Dr N’s second appeal had again been rejected. The letter concludes:  

“In my role as the Agency’s Senior Appeals Manager I have undertaken, together with a Senior Consultant Occupational Physician, a very full and thorough review of Dr N’s application, taking into account all the available medical evidence, including Occupational Health notes and reports, GP Notes, letters from [Dr C, the Trust’s Medical Director and the Trust’s Director of Human Resources] and Industrial Injuries documents.

I am writing to advise you that the Scheme’s Managers remain unable to accept that Dr N’s condition is wholly or mainly attributable to your NHS duties. The appeal is therefore unsuccessful.

The Senior Consultant Physician has commented:

“…[Dr C] raises the legal principal of the egg-shell skull. This is a familiar concept to lawyers. However, the criterion that must be applied in IB applications, according to the regulations, in relation to causation, is that the applicant should have sustained an injury or condition that is wholly or mainly attributable to his or her employment. Wholly is taken to mean “totally” and mainly is taken to mean “for the most part”. For PIB [PIA] as opposed to TIA there must be a resulting permanent reduction in earning capacity.

The fact that Dr N has been awarded a relatively high percentage disability from the industrial injury scheme is noted. It does not equate to fulfilment of the PIB [PIA] criteria. The two schemes are constituted quite differently. 

Dr N has been diagnosed with recurrent depressive illness. I agree with [Dr C] that Dr N has a predisposition to depression, that her threshold for being affected by workplace factors is affected by her previous medical history, and that “her pre-existing tendency to depression made her more than averagely vulnerable to the effects of the workplace issues”. I do not believe there is any dispute about her psychiatrist’s view that “her underlying personality characteristics…predispose her to depressive episodes” and that she has an “unusual susceptibility to stress”. Her GP also comments she was very sensitive to relatively minor stresses.

Perceived work or home stresses have contributed to previous relapses over the years. There was a specific “aggressive incident” with a colleague (19/8/99) which may have precipitated a subsequent further relapse of depression, and sick leave. This particular relapse could reasonably be attributed mainly to her employment. It was clearly not the start of a permanent condition, but rather, was a transient further episode in a recurrent pre-existing constitutional condition. She resumed work on rehabilitation in June 2000. She was unable to continue and subsequently retired on the grounds of ill-health. She experienced increasing depression from Spring 1999 onwards according to her psychiatrist who thought that her work problems were not major difficulties but that by virtue of her personality she was having difficulty coping. The duration and intensity of her severe recurrent depression had been worsening. It is most unlikely based on her consultant’s opinion, that she would have been able to complete a career in a relatively demanding role as a consultant psychiatrist without ill health retirement [IHR] supervening.

In summary Dr N has a recurrent constitutional mental illness and has suffered relapses of depression over many years depending on perceived stresses whether from her work or home life. It is accepted that she is not capable of withstanding the stresses of a career as a consultant psychiatrist. Perceived work stresses may have contributed to varying degrees to some of her relapses over the years, but there is no evidence that her employment has been the main cause of her current condition which is likely to almost entirely a result of her underlying mental illness. Therefore she does not satisfy the PIB [PIA] criteria and it remains appropriate to reject her appeal.”

26.
On 29 March 2004 Dr N, via her MP, appealed once more against the decision to reject her application for PIA. In his letter the makes the following comments :

· although the eggshell skull theory is mentioned no reasons are given as to why the NHSPA think the principle does not apply. 
· NHSPA’s comment that “This particular relapse could reasonably be attributed mainly to her employment” would suggest that by the Agency’s own admission that this relapse complies with the Regulation 3(1).
· Because Dr N made two attempts to return to work the Agency have wrongly concluded that the depression resulting from an aggressive incident was completely separate from the depression leading to ill health retirement. The fact that her depression was all one episode was made clear in the application form and the other medical evidence and therefore NHSPA are incorrect to say that there is no evidence that her employment has been the main causes of her current condition.
27.
On 14 April 2004 having again sought a view from their Medical Advisers, NHSPA wrote to Dr N’s MP advising him as follows:

“The Scheme’s Medical Adviser has been asked to provide comment on the points made by Dr N in her latest letter. His responses which I believe requires no additional explanation, is copied here:

The “aggressive incident” may have precipitated a transient relapse in her condition. The fact that Dr N had difficulties resuming work and was finally retired on ill-health grounds does not mean the incident had a permanent effect. Even if she had not returned to work after the incident, it is not accepted that she was made permanently depressed by it but rather that the incident may have contributed to a further relapse of her mental illness which was progressing inexorably towards an early retirement on ill health grounds as it worsened. The evidence is quite clear that she suffers from a long standing severe recurrent depressive illness which has required psychiatric intervention and treatment intermittently throughout her adult life. This is a constitutional condition to which she is predisposed by her own personality. The condition has fluctuated and relapses have been associated with perceived stresses in her life. These have sprung from both home and home [work]  arenas. She has been on long term medication to stabilise her condition. The intensity and duration of the relapses has increased over the years. Dr N’s assertion that she became permanently depressed in August 1999 (following an incident that month) is therefore not supported by the evidence. 

Dr N refers to the “eggshell skull” principal (sic). I presume the proposition is that because of her abnormal susceptibility to stress, her current condition arose from the “aggressive incident” she refers to.

While I accept that the “aggressive incident” made some  contribution to another relapse of her condition. I do not accept that it has caused any permanent mental illness or has been a principal cause of her current state, which is the result of a progressive worsening of an underlying constitutional condition and would very probably have come about in due course without the incident occurring.”

SUBMISSIONS

28.
Dr C, on behalf of Dr N, submits:

28.1
In spite of acknowledged depressive illness since 1981 Dr N had continued to work competently and efficiently throughout her training and period as a Consultant Psychiatrist. Explanation is therefore required as to the change in circumstances that lead to her current illness, accepted by the NHSPA as rendering her unfit for work. 
28.2
NHSPA refer to depressive episodes since 1981 and says this is evidence that Dr N has not worked effectively since that time. In 1998 Dr N was awarded financial recognition for above average contribution to the NHS.  Had NHSPA’s submission been correct it would have been entirely inappropriate for such an award to have been made.
28.3
Since that award post dated all but one of the depressive episodes quoted by the NHSPA it seems the employer considered that, on balance, far from not working efficiently and competently, Dr N had made sufficient contribution to warrant recognition of an above average contribution.

28.4
Determination of whether or not Dr N worked efficiently prior to the event in question is fundamental to the determination of whether or not the incident on 19 August 1999 triggered the translation from being able to work to being incapable of doing so.   

28.5
There was a clearly defined incident which led to the current ill health. This incident was accepted as an industrial injury. 
28.6
The award of Temporary Injury Allowance would appear to be evidence that Dr N’s employers accepted a work place role in Dr N’s ill-health and subsequent inability to work.
28.7
It is clear that Dr N had episodes of illness before her employment by the Trust and, as such, they had a responsibility to recognise an increased susceptibility to traumatic incidents. NHSPA appears to accept, in its letter of 16 February 2004, that this particular relapse could reasonably be attributed to her employment.
28.8
Whilst it is possible that Dr N may have required ill health early retirement at some stage in the future, the reality is that it occurred at this time because of an incident at work acknowledged by all concerned to be the direct trigger of the current period of illness.
29.
NHSPA submit: 
29.1
Dr C’s comments that Dr N has worked competently and efficiently since 1981 is incorrect. The Senior Medical Adviser notes that depressive episodes are listed by [Dr N’s Consultant Psychiatrist] in his letters dated 23/11/96 and 22/9/99. These were in 1981, 1982, 1983, 1986, 1990, 1993-4 with hospital admission, 1996 and 1999.
29.2
There is nothing contradictory or conflicting about qualification for Temporary Injury Allowance not necessarily constituting grounds for PIA.
29.3
The eggshell skull theory issue has been dealt with in NHSPA’s letter of 14/4/2004.
29.4
NHSPA does not accept that Dr N’s more general ongoing mental illness is wholly or mainly attributable to her NHS employment because there is evidence that she already had a history of depression that pre-dated the incident.

CONCLUSIONS
30.
The relevant allowance is payable only if the injury sustained is wholly or mainly attributable to NHS employment.  Determining whether this is so is a question of fact for the NHSPA.
31.
In coming to their decision, NHSPA sought advice from their own medical advisers. This advice was based on a consideration of Dr N’s GP notes, reports from her Consultant Psychiatrist, an Independent Consultant in Occupational Medicine her occupational health notes and the Benefits Agency’s assessment for benefits. I see nothing amiss in such advice being sought or such information being obtained.
32.
The advice from NHSPA’s own medical advisers was that there is evidence that Dr N already had a history of depression that pre-dated the incident. Indeed this fact is not disputed by any of the parties concerned. Dr N’s representatives argue, however, that as the incident on 19 August 1999 was a direct trigger of the current period of illness, which ultimately led to ill-health retirement, she thus fulfils the criteria to be eligible for an award of PIA. 
33.
The first part of the criteria is that the injury must be wholly or mainly attributable to the duties of the employment.  If that condition is satisfied then the next criterion is whether the person has consequently suffered a permanent reduction in their earning ability of greater than 10%. The criteria present difficulties where more than one incident or injury is involved. Even where there has been some particular incident in the course of employment there can often be difficulties in establishing whether that incident caused the condition or whether the condition was pre-existing or caused wholly or in part by external factors.
34.
Some evidence of a pre-existing condition does not either necessarily or probably mean that the pre-existing condition is wholly or mainly the cause of Dr N’s present incapacity. It would be wrong for NHSPA and its advisers to have proceeded on the assumption that because there was evidence of a pre-existing condition, her present condition could not be seen as being wholly or mainly caused by her NHS employment. The correspondence which I have set out earlier does give some support to the view that, having established evidence of depressive illnesses which pre-dated the NHS employment NHSPA and its advisers felt that this was an automatic barrier to her meeting the PIA criteria. 
35.
But despite that criticism, the evidence falls short of suggesting that she does meet the criteria. 
36.
Dr N’s representative contends that a financial award given to Dr N by her employer in 1998 is sufficient to demonstrate that Dr N has worked efficiently since 1981. He says that determination of whether or not Dr N worked efficiently prior to the event in question is fundamental to the determination of whether or not the incident on 19 August 1999 triggered the translation from being able to work to being incapable of doing so.  But the criteria in the Regulations is not framed in terms of an incident being a trigger to the Scheme member being unable to work.
37.
Dr N’s representatives submit that the award of TIA is evidence that her employers accepted a work place role in Dr N’s ill-health and subsequent inability to work. In granting the award of TIA NHSPA accepted that an incident at work was the cause of the ill-health which resulted in Dr N’s absence from work and her suffering a reduction in emoluments. This is not the same as accepting that her underlying mental health problems, which ultimately led to ill-health retirement, were wholly or mainly caused by her employment. In other words the short-term effects of the incident entitled Dr N to an award of TIA but by the time of her assessment for PIA were not considered to be the whole or main cause of her on-going condition.
37.
Dr N’s, representatives contend that the “eggshell skull” principle should apply in this case. I take this to mean that a wrongdoer must accept the consequences despite not foreseeing them: a blow which might not cause serious injury to one person may fracture an “eggshell skull.” I am not sure how helpful that analogy is particularly in a case involving a long standing mental illness. That an event may trigger an acute phase of that illness is not the same as saying that the illness itself has been wholly or mainly caused by that event.
38.
I do not uphold this complaint.

DAVID LAVERICK

Pensions Ombudsman

23 November 2006
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