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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr M F Thorpe

Scheme
:
Tibbett & Britten Pension Scheme (the "Scheme")

Respondents
:
Tibbett & Britten plc ("former Employer")

Asda Stores Ltd ("last Employer")

MATTERS FOR DETERMINATION 

1. Mr Thorpe says that he should have been awarded an enhanced ill health benefit when he left the service of Tibbett & Britten.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

PROVISIONS OF THE RULES

3. Rule 11 Retirement before Normal Pension Date

11.2
A member may retire from Service on immediate pension at any time if he is leaving Service because of Ill-health or Incapacity. The Principal Employer and the Trustees have power conclusively to determine whether or not a Member's Ill-health or Incapacity is such as to bring him within the ambit of this rule 11.2. The amount of such immediate Ill-health or Incapacity pension be calculated in accordance with the provisions of rule 11.3 may be augmented at the discretion of the Principal Employer and the Trustees.

11.3 The annual rate of the immediate pension and amount of lump sum payable to the Member pursuant to rule 11.1 shall be calculated as if the Member were retiring at Normal Pension Date under rule 10.1 based upon the number of years and months of Pensionable Service the Member has actually completed at the date of retirement but discounted at such a rate (not exceeding the rate recommended as appropriate by the Actuary) as the Trustees may at their discretion determine.
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4. 3.5 Ill Health Benefits

"Question 73 . Can I apply to receive immediate benefits if I have to give up work because of ill health?

Yes, subject to the approval of the senior management of your operating company or Group department

Question 74. How are ill health benefits decided?
A report will be obtained by the Company from your doctor with your permission and you will be asked to undergo a medical examination by a company doctor. The Company will then decide whether to ask the Trustees to grant you ill health benefits. The benefits are decided based on the severity of your ill health and take into account any other ill health compensation payments from the Company. If you are unable to do your current job and your prospects are severely limited, then the Trustees will consider awarding a serious ill health pension. The payment of enhanced benefits is totally at the discretion of the Trustees.

Question 75. What will happen if I am unable to work at all in the future?
Early retirement benefits to cover permanent incapacity (i.e there is no possibility of your being able to work again) are also paid at the Trustees' discretion. If this is the case, you can expect to receive enhanced benefits up to a maximum of the pension that you could have expected at age 65. This will be based on your Pensionable Service to Normal Retirement Date and your Pensionable Pay at date of leaving. Again, the amount of benefit will take into account any other ill health compensation payments from the Company.

Question 76. What benefits will I receive if I am not granted ill health benefits?
You will be entitled to normal withdrawal benefits

Question 77. Can I receive my deferred benefits early if I have to give up work because of ill health after I have left the Scheme?
It may be  possible, subject to the Trustees' discretion.

Question 78. How do I apply for early payment of my deferred benefits?
You should write to the Pensions Department enclosing a medical report from your doctor. The Trustees will then consider the report and the level of any benefits to be granted.

MATERIAL FACTS

5. Mr Thorpe was born on 14 January 1952. He was medically discharged from the Grenadier Guards with a recurrent dislocation of the patellae (knee cap). On 16th July 2000 Mr Thorpe commenced employment with Tibbett and Britten as a warehouseman. His employment was transferred to Asda plc under TUPE Regulations in February 2003.

6. In July or August of 2002 Mr Thorpe asked the HR Manager at Tibbett and Britten about the possibility of ill-health retirement. He was told that there was not at that time a Company Doctor but that when one had been appointed he would be sent to see him.

7. An appointment was made for him to see Dr I F Wall (DOccMed) on 17th January 2003. Dr Wall wrote to the HR Assistant at Tibbett and Britten on 26th March 2003.

"Further to your initial request for me to see Mr Thorpe which we received on 17 January 2003, I felt it necessary to get additional reports from his Orthopaedic Specialist.

As you know Mr Thorpe is employed as a Warehouse Team Member and has been so since July 2000 but has requested he be seen with a view to consideration of ill health retirement. Clearly the matter had been further complicated by the transfer back from Tibbett and Britten to Asda Stores Limited.

I can confirm that Mr Thorpe has significant problems with both knees having had three operations on each knee as a result of recurrent dislocation of his knees. He is currently under the care of an Orthopaedic specialist and is due to have an arthroscopy on 31st March 2003. He has availed himself of painkillers and physiotherapy but still has resulted in difficulties.

The main difficulties he has at present is that he can only walk approximately 200 to 300 yards and he needs to stop for a rest. He also is quite stiff in the morning and finds stairs a problem and has to walk up or down stairs with two support rails on either side. He cannot run but he can walk quickly for a short time in an emergency.

Examination confirms the presence of multiple scars to both knees and some arthritis in the joints and some weakness of his left leg muscles.

In summary, I would advise as follows:-

1.
Mr Thorpe is due to have an arthroscopy on 31st March 2003 and it is likely that he will require 3 to 4 weeks off work following this.

2.
I am of the opinion that as his problem affects normal day-to-day activities in a substantial way and are long term, that he has a disability within the meaning of the Disability Discrimination Act. Therefore, reasonable adjustments / restrictions need to apply and I would advise that he is able to do some work which does not involve significant periods of walking but where he can stop and rest repeatedly. In addition he should avoid using stairs. I understand that he has been restricted to working in the Goods In Department, which has suited him better.

3. If, however, these reasonable adjustments cannot be made or sustained by the company, then I think he would qualify for retirement in the serious ill health category, on the basis that his employment prospects are severely limited by what he can do with his knees. He has already had to stop forklift work in a former employment. If this is the case then I would be prepared to do a formal report to the Tibbett and Britten Pensions Department. However, I will not do anything formally until the issue of reasonable adjustments under the DDA has been formally examined.

8. On 1 March 2003, Mr Thorpe ceased to be an active member of the Tibbett and Britten Pension Scheme by virtue of his contract of employment being taken over by Asda Group plc. He elected not to join the Asda Pension Scheme as he expected his ongoing claim for ill health retirement to be concluded by Tibbett and Britten.

9. On 3 June 2003 Mr Thorpe's manager sent an e-mail to the HR Assistant at Asda.

"I had a conversation with Martin regarding his ability to carry out his duties. He explained to me that in order to get through a shift he needs to take a cocktail of painkillers and anti-inflammatory drugs. His arthritis gets so bad towards the end of shift he has to take the lift to the ground floor because he cannot manage the stairs. Martin has requested 'light duties'. I have explained to him that any such work would be of a short term nature and could not be termed as permanent. I also told him that at present we do not have any duties which would be termed as light. Whilst I sympathise fully with the condition he finds himself with, I have nothing within the operation which would benefit him in any way. Unfortunately I cannot foresee anything in the near future either.

Martin needs to consider his health before work. I appreciate he is, by nature, a hard working person but he is not doing himself any favours by continually working through the pain barrier."

10. The HR Assistant then contacted Mr Thorpe's GP for a report. In his reply dated 19th June 2003, Dr S Dale said

"Before commenting on his current state of health, I will summarise his previous medical problems of relevance.

In December 1974, he was medically discharged from the Grenadier Guards after recurrent dislocation of his patellae. He had tendon transplants in 1973 and 1974.

In October 1976, he had further subluxation of the left patella and in February 1978 he had repair of the recurrent dislocation of the left knee with a good result.

In November 1979, he had repeat subluxation of the right patella and in January 1981 he had repair of the recurrent dislocation of the right patella.

In 1987, he had a semi-tendonosis transfer to the left patella.

In 1991, he had an injury to his right knee and subsequently had physiotherapy.

In February 1993, he had left knee pain for which he received physiotherapy.

In May 1996, he had a right knee arthoscopy and in July 1996 he had an excision of the deeper parts of the right patella and manipulation under general anaesthetic.

In October 1996, he had endoscopic lateral release of the right knee but with no improvement.

In December 1996, he had formal open release of the extensor mechanism of the right knee.

MRI in February 1999 showed patella tendonitis with early degeneration of the patella.

In June 1999, he had arthoscopy of the left knee and a synovectomy.

In August 1999, he had a left patellanectomy for intractable anterior knee pain and had a good response post-operatively.

He was reviewed in January 2000 by the Orthopaedic Department and it was noted that he was unable to drive a forklift or stand for prolonged periods.

He was subsequently referred in April 2002 because of increasing left knee pain and subsequently had a left knee arthoscopy in April 2003 which showed early wear and tear changes in the lateral tibial plateau.

The answers to your specific questions are as follows:

(1)
- as you can see from the above history, Mr Thorpe has extensive knee problems both sides which have required him to have both his patellae removed.

(2)
- He is currently maintained on painkillers and has had courses of physiotherapy in the past.

(3)
- He has had problems in the past standing for prolonged periods and driving his forklift. After recent surgery and physiotherapy I am not sure how he is feeling and whether or not he feels he can take on such work.

(4)
- Pushing and pulling of heavy weights may be difficult for Mr Thorpe as well as walking and standing for prolonged periods.

(5)
- It is difficult to know Mr Thorpe's future prognosis regarding his knees. He has obviously had problems over the last 25 years and during that period has managed to work and has had various surgical procedures and has presumably had exacerbations along the way.

Over the last three years I have seen him in February 2002 with bilateral joint pain. Again on 15.04.02, at which point he commented that he was in pain after walking approximately 400 yards and he was subsequently referred to Mr Ribbans, Consultant Orthopaedic Surgeon, Northampton General Hospital. In October 2002, he required stronger analgesia and I have subsequently seen him in May 2002 for medication review. He continues to take regular Diclofenac 100 mgs once daily for pain relief.

Regarding Mr Thorpe's future capacity to work, I think this will lie with your Occupational Health Doctors."

11. Mr Thorpe elected to take an early retirement pension from Tibbett and Britten at the end of 2003 on the understanding that the Trustees of the Scheme would review his claim for an ill health pension.

12. The Trustees obtained a medical report from their advisers AXA PPP and this was considered at their meeting on 26 February 2004.

13. The Trustees wrote to Mr Thorpe with their decision on 27 February 20004.

"Following the consideration of your ill health claim by the Trustees, I am now able to respond formally to your Stage 1 complaint under the Internal Disputes Procedure.

The trustees have now reviewed your claim for ill health, on the assumption that the claim had been received by the Tibbett and Britten Pension Trustees prior to your leaving the company back in February 2003. 

Their conclusion is that you meet the criteria of ill health category. This will mean that standard early retirement benefits are granted. There are no further enhancements."

14. Mr Thorpe's contract with Asda was terminated on 3 April 2004 on grounds of capability.

15. The Group Pensions Manager (Tibbett and Britten) wrote to Mr Thorpe on 4 June 2004 with their Stage 2 decision.

"I refer to your Stage 2 appeal and would confirm that this matter has now been discussed and concluded by the Trustees. Their decision is that the original conclusion of early retirement under the scheme category of ill health should stand.

The Trustees have asked the Company if they would like to review this matter, but I still await the response to this request. I will of course let you know in due course."

16. The cost of augmenting Mr Thorpe's pension was calculated to be in excess of £35,000, which was considered prohibitive, particularly since Mr Thorpe no longer worked for the Group. The Minutes to the Trustees' meeting of 17 August 2004 record that

"the Company was not in the position to authorise a payment".

17. On 27th August 2004, the Group Pensions Manager of Tibbett and Britten wrote to Mr Thorpe.

"I confirm that the Company has informed the Trustees that they do not wish to review your case.

All other information contained in [the Pension Manager's] letter remains unchanged.

18. Tibbett and Britten confirm that Mr Thorpe was treated consistently with other members of the Scheme. In recent years a number of cases had been reviewed; some members were given enhanced benefits, others were not. This was done on a case-by-case basis according to individual circumstances.

CONCLUSIONS

19. Mr Thorpe's complaint is said to be made jointly against Tibbett & Britten plc and Asda Stores Ltd. Mr Thorpe has never been a member of the Asda Pension Scheme. Nor has Asda Stores Ltd ever had any involvement in the administration of the pension scheme of which Mr Thorpe was a member. Mr Thorpe did of course have a relationship with Asda who became his employer. But it is not a relationship with which I can become concerned in the context of a complaint about whether Mr Thorpe is entitled to a pension from the Tibbett and Britten scheme. 

20. Turning now to Mr Thorpe's complaint against Tibbett & Britten, the Rules state that power to decide if a member qualifies for an ill health pension lies with the Principal Employer and the Trustees. 

21. Although Mr Thorpe had enquired about the possibility of ill health retirement in the summer of 2002, no effective action was taken to progress this before January 2003. The OHP required further information from Mr Thorpe's specialists and did not complete his report until 26 March 2003. This report was inconclusive and because Mr Thorpe's contract had by this time passed to Asda, no further action was taken.

22. Following Mr Thorpe's appeal under IDRP stage 1, the Trustees agreed to consider his application for ill health early retirement on the correct assumption that his claim had been received prior to his transfer to Asda in February 2003. Additional medical evidence was requested and at their meeting on 24 February 2004, they agreed that he did qualify for an ill health pension. It took a year longer to reach that stage than it ought to have done.

23. There is no entitlement on the part of a member to have the pension paid at an enhanced rate. The matter lies in the discretion of the Employer and the Trustees. Little information is available as to the basis on which the Trustees made their decision. The Employer was apparently influenced by the cost. That is not an improper consideration.

24. I can see no reason to set aside their decision. I do not therefore uphold the complaint. 

DAVID LAVERICK

Pensions Ombudsman

27 January 2006
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