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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr A J Richards

	Scheme
	:
	Brunswick Construction Ltd Retirement Benefits Scheme (the Scheme)

	Respondent
	:
	Trustees of the Brunswick Construction RBS (the Trustees)


MATTERS FOR DETERMINATION

1. Mr Richards has complained that: 

i) The Trustees did not advise him prior to the scheme winding-up that his fund would be subject to Discontinuance fees;

ii) Whilst the Trustees were investigating membership numbers as part of the winding-up process, 71% of the funds assets were placed in a 'cash deposit' fund which meant that he was denied participation in the stock market rally;

iii) The Trustees did not advise the membership that funds had been placed on deposit in this way and, had he known, he would have transferred his benefits out;

iv) The Trustees did not answer his correspondence in the months prior to the Scheme winding-up;

v) The Trustee Board was not properly constituted following the resignation of Mr G J L as a Trustee on 30 March 2001.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME INFORMATION

3. The Scheme is governed by a Trust Deed and Rules dated 24 September 1993.

4. Rule 3 (Contributions) states:

(a) The Principal Employer shall pay to the Trustees contributions…of such amounts as the Principal Employer and the Trustees having obtained the advice of a Qualified Actuary shall determine as required to provide the target benefits under the Scheme (as advised to the Member in writing)…

5. Rule 22 which deals with scheme discontinuance, provides that:

“On the date of discontinuance of the Scheme as provided in Rule 21(b) the assets of the Scheme will be applied in the following order in so far as the assets of the Scheme will permit after providing for all costs incurred or charges and expenses properly payable by the Trustees”.  

6. Rule 22 then sets out the priority order for the application of the Scheme’s assets:

6.1. Outstanding benefits payable on death.

6.2. Purchase of immediate annuities for current pensioners.

6.3. Purchase of immediate annuities for members past Normal Retirement Date.

6.4. Provision of deferred annuities for members who were not in receipt of a pension.

6.5. Balance allocated at the discretion of the Trustees to increase benefits.

6.6. Any balance then remaining to be returned to the Employers.

7. The Trustees adopted a Statement of Investment Principles on 23 June 1997, as required by section 35 of the Pensions Act 1995. Briefly the principles adopted were:

7.1. to ensure that sufficient funds are available to pay benefits;

7.2. to arrange for liabilities in respect of active members to be best matched by investing in equities and for liabilities in respect of deferred members to be best matched by assets of a fixed interest nature; 

7.3. to consider the implications of the Minimum Funding Requirement (MFR) which implies movement from equities to fixed interest as members approach retirement;

7.4. to take into account the risk of fluctuation in income from, and market values of, the assets as well as the risk of departing from an asset profile that broadly matches the liability profile when deciding on investments to hold;

7.5. the investment management of the Scheme assets was delegated to London & Manchester Corporate Pensions. The funds selected by the Trustees to be consistent with the above principles, but the Trustees may switch between funds if circumstances change.

MATERIAL FACTS

8. Mr Richards was born on 3 June 1961. He joined the Scheme on 1 July 1989, and left service on 15 January 1999 with preserved benefits.

9. The Scheme was a Targeted Money Purchase Scheme, contracted out of the State Second Pension scheme and its predecessors. Employees paid 4% of pensionable salary and the employer paid 4.5% of pensionable salary. Rule 3 required the employer to make further contributions to an employee's account in order to ensure that emerging benefits were in line with the target of 1/60th of pensionable salary for each year of service. Members' funds also included the value of final salary benefits built up before 1 June 1991. The Principal Employer was Brunswick Contractors Ltd.

10. Mr Richards says that, at some time during May 2001, he was advised by PKF Financial Planning (PKF), that the Trustees were considering winding up the scheme. On 31st May 2001, he wrote to the Trustees saying:- "…could you please tell me what the effect will be on my fund if winding up takes place." He also asked who was to replace Mr G J L as the member nominated Trustee.

11. Mr Richards advised the Trustees on 11 June 2001 that he had appointed Watkin Davies & Co to advise him about his pension provision. He told them, however, that he would still appreciate a response to his letter of 31 May 2001. Mr Richards repeated that request on 29 June 2001, and also requested a copy of the Scheme's latest accounts.

12. In the meantime, Watkin Davies had requested a transfer value quotation from Friends Provident, the Insurers with whom the money purchase accounts were invested. PKF provided the information to Watkin Davies in a letter dated 2 July 2001, which itself was sent to Brunswick Construction Ltd on 4 July 2001, for forwarding to Watkin Davies.  The transfer value was £36,326.79. A note in the covering letter from Friends Provident to Watkin Davies read: 
"Please note that should the scheme be made paid-up or discontinue the members account would be liable to a further charge."

13. Mr Richards had a telephone conversation with a representative of PKF on 3 July 2001, who assured him that there would be no reduction in his fund as a result of the scheme winding up. PKF say that, at the time the information was given to Mr Richards, it was correct because there was an unallocated amount of money within the pension fund; once the Scheme liabilities had been met, the remainder of the fund would be distributed between the members, with Mr Richards benefiting thereby.  Mr Richards says he made his financial decisions on the basis of the information given to him in this telephone conversation.   
14. On 6 July 2001, Brunswick Holdings Ltd wrote to the members, including Mr Richards, about the Scheme:

"…The existence and continuation of the Retirement Benefits Scheme is dependent upon Brunswick Holdings and its Associated Companies being viewed as a single unit. However with the forthcoming reconstruction of Brunswick Holdings into separate companies the Retirement Benefits Scheme cannot continue in its current form.

We have therefore been advised by PKF Financial Planning that contributions to the existing Retirement Benefit Scheme must cease. Employer and employee contributions to the Brunswick Retirement Benefit Scheme will cease with effect from 31st July 2001. The Pension Scheme Trustees will then proceed with the wind up of the existing scheme securing benefits earned for existing members up to the date of the wind up. PKF Financial Planning will administer the wind up of the Retirement Benefits Scheme on behalf of the Pension Trustees.

You will not lose your pension provision to date as a result of these changes.

When the wind-up is complete, you will be able to transfer your existing pension fund from the Retirement Benefits Scheme to your own personal pension plan or elect for a 'Section 32 Buy Out Plan'."

15. On 31 August 2001, Brunswick Contractors Limited was placed into Administrative Receivership.

16. An update on the winding up of the Scheme was sent to members by PKF on 27 February 2002 (though Mr Richards did not receive a copy from them, but only from another source).  On 3 March 2002, he wrote to the Trustees expressing his annoyance that he had apparently been missed off the mailing list, and requesting a response to his previous correspondence. A copy of the accounts and details of the Independent Trustee chosen to replace Mr G J L were sent to Mr Richards by the Trustees on 5 March 2002.

17. In February 2003, Mr Richards asked Friends Provident to provide a current value for his fund. Friends Provident told him that, as at 12 February 2003, his fund value was £34,345.14, but advised that, because the scheme was winding up, allowance needed to be made for a discontinuance charge. The fund's net value, after such a discontinuance charge was £31,212.65.

18. Mr Richards was concerned about the discontinuance charge and raised the matter in correspondence with the Trustees. The newly appointed Independent Trustee, Mr D, responded on their behalf, indicating that Trustees were pursuing this with PKF. In May 2003, Mr D told Mr Richards that the Trustees were optimistic that discontinuance penalties could be mitigated and 100% transfer values could be available to members. Correspondence continued between Mr Richards and the Independent Trustee over the following four months, with the Independent Trustee responding to Mr Richards' queries and concerns.

19. On 23 October 2003, Friends Provident wrote to the Scheme membership:

"As you are aware the Brunswick Contractors Ltd Retirement Benefit Scheme discontinued with effect from 31 July 2001, and is in the process of winding up.

Friends Provident are currently preparing the data required to assess the liabilities of the scheme in a final valuation. Once this is complete, all of the members, to whom the scheme has a liability, will be contacted with details of their benefits and the options available to them. At a meeting in August between the Trustees, their advisers and Friends Provident it was agreed that the target date for completing this valuation was the beginning of October.

However, at this critical stage, a number of members who were unknown to the Trustees and Friends Provident, came forward stating they were members of the scheme. These were members who had already left the company when the scheme was switched to London and Manchester (now Friends Provident) in 1993, and details of their membership had not been passed to London and Manchester from the previous insurer. Because of this it was vital for both the members and the trustees that a review took place to ensure there were no other members who had been overlooked. During this period it was not possible to proceed with the valuation.

This review has now been completed and final membership listing has been agreed. Friends Provident are now in a position to proceed with the valuation and the revised date for completing this is the 12 December 2003. Details of the benefits and options available will be issued to all members in January 2004."

20. Mr Richards wrote to Mr D on 30 October 2003 to express his surprise at members appearing, as he put it, 'at the eleventh hour'. He said it did not inspire confidence in PKF, and he found it incredible that the membership statistics were incorrect. He required various pieces of information, including a copy of the Scheme's latest accounts, and an indication of how the fund had performed since February 2003. The Independent Trustee responded on 10 November 2003, saying he had referred Mr Richards' letter to both PKF and Friends Provident, and would respond with such information he had, in two weeks' time.

21. Mr D wrote again on 28 November 2003. His letter included the following:

"6. Discontinuance
Friends Provident state:-

- members were issued with a booklet of the scheme when   joining, which refers to a charge deductible on transfer away from the scheme

-  the transfer value quotations that are issued contain details of an individual member's fund value, and transfer value, the differential between the two representing the discontinuance charge.

7. Valuation

In November 2002 a low risk strategy was wisely adopted by the trustees. This was because of the proposed winding up, the market position generally and the then pending Iraqi war. The revised spread was:-

- secure growth

29%

- cash deposit


71%

Total


          100%

The final figures on performance for the period you mention will be apparent when the final fund valuation is made available in January 2004.”

22. Prior to coming to their decision to reallocate funds, the Trustees sought the advice of PKF Financial Planning Ltd, who provided a report in November 2002. The Trustees wished to reduce the Scheme’s exposure to Stock Market volatility during the period in which it would take to wind the Scheme up between commencement in June 2001 and expected completion in 2003. They were concerned with the increasing likelihood of war in Iraq and the potential impact on markets. The Scheme had 55 members and the fund was valued at £3.1m. The proposal by PKF, which was accepted by the Trustees, was to move assets from the Balanced Managed fund (Medium Risk) to the Cash Deposit Fund (No to Low Risk). The adviser pointed out that any further stock market fall would have no impact on the switched funds, but conversely any further recovery in equities would not be enjoyed by the Scheme.

23. On 11 February 2004, members of the Brunswick Contractors Limited Retirement Benefit Scheme were sent a Statement of Benefits and Options detailing the choices available on Wind-up.  The options for Mr Richards were to transfer to his new employer’s pension scheme,  transfer to a ‘section 32’ buy-out policy,  or transfer to a personal pension scheme. The pack enclosed a Member’s Reply Form which had to be returned by 14 May 2004 if the default option was not to apply. The default option was for the Trustees to secure benefits by purchasing non-profit annuities or section 32 buy-out policies with an appropriate provider. 
24. Mr Richards wrote to Mr D, expressing his amazement at the lack of information.  He said that nothing was apparent except the bottom line value and, in order that he could understand the transfer value, asked for various details about the management of the Scheme funds, including discontinuance fee charges, growth achieved on the cash deposit account, and compensation from Alba Life (the original insurers of the Scheme, whose alleged error in compiling membership details had led to the additional members being missed off the Trustees’ statistics and thus to a delay in the winding up).

25. On 20 February 2004, by way of response to the queries raised, Mr D forwarded to Mr Richards a copy of a letter from PKF, which explained that the membership statistics included those members who had lately come forward, and thus they would not affect the overall scheme numbers.  He said that Scheme funds had always been invested in Friends Provident’s ‘secured growth’, ‘balanced’ and ‘deposit’ funds; it was just that the spread had changed in order to prevent any further erosion of Scheme assets.

26. Further correspondence ensued between Mr Richards and the Trustees. Mr Richards initiated the internal dispute resolution procedure, but his complaint was not upheld.

27. On 6 April 2004, Mr Richards wrote to PKF as follows:

“My Financial Advisers have informed me that a section 32 buy out policy is the best option for me.

“However, due to PKF negotiating enhanced terms for those people who select the default section 32 policy, they are unable to inform me of my best option.

“Please provide all the information they will need regarding the default section 32 policy as a matter of urgency they can then inform me if the default policy is the best option, or a policy arranged by them.

“The 14th May deadline is fast approaching, therefore I have written directly to you with a copy to the Trustees to minimise delays.

“If the deadline passes before this process is complete I expect you to wait for my instructions.  However, I assure you that my decision will be made as quickly as your response allows.”

28. On 25 April, Mr Richards reminded Mr D that he was waiting for a response, and Mr D in turn asked PKF to deal with his queries by return; he said that the Trustees were anxious to assist Mr Richards in every way that they could.  A further fax on 11 May from Mr Richards brought the following response from PKF, the same day:

“Further to your recent fax, I have noted the comments.  Although the 14 May is approaching, I would confirm that unfortunately at this stage we are still negotiating with a provider for a Bulk Buy Out policy.

“Over the last few years the market has become very ‘tight’ with a number of providers withdrawing from the market, and the numbers left in the market causing liquidity problems, with the cost of securing the GMP benefit increasing drastically.

“Until we can find a suitable provider willing to take on the scheme liabilities I cannot provide you with any further information.

“Although the deadline is 14 May, until the Trustees can secure benefits via a bulk buy out the scheme will continue.

“Your independent financial adviser no doubt will be able to give you appropriate advice as to your best option and choices.

“I am sorry I cannot be any more forthcoming on this issue… Any transfer should you elect to transfer your benefits to your own policy can still take place.”

29. Mr Richards wrote to the Trustees as follows the next day:

“Whilst the letter [from PKF] clarifies the current position regarding the default section 32 buy out policy, it does not change my position.  My financial advisers cannot give advice on the most appropriate policy until they have knowledge of the default scheme arranged.

“Therefore, I wish to confirm that I will be making an informed choice of fund as soon as the default scheme has been finalised and the information passed to and reviewed by my financial advisers.

“I do not wish my fund to be automatically transferred to the default section 32 buy out policy.”

30. On 13 July the Trustees wrote to Mr Richards regarding the default option:

“At a meeting on the 15th June 2004 between the trustees and Friends Provident, the trustees were told that Legal & General were to make a decision as to a Section 32 proposal ‘shortly’ and that they were ‘almost there’. The trustees are continuing to press for a response.”

31. This was followed by a further letter on 3 August enclosing a copy of a letter dated 29 July from PKF. In their letter to the Trustees PKF wrote:

“I have recently heard from Legal & General. They have confirmed they now have all the information they require and they are now in the process of preparing quotes for the deferred annuity option we discussed recently.

Unfortunately the timescales are not as I would wish, and they are looking to provide quotations by the end of August. I suspect in reality the quotations to be received the first week in September, and I will keep you informed of progress.”

32. On 16 August 2004, the Trustees informed members of the Scheme that Legal & General were about to make a proposal for the section 32 buy out, although an enclosed letter from PKF stated that Legal and General were preparing a quotation for deferred annuities.  That was confirmed in November, when the Trustees wrote to Mr Richards saying that they would secure each individual member’s entitlement under the Scheme by purchasing a deferred annuity with Legal & General.

33. Mr Richards complained to the Trustees that he had been told by his Financial Adviser that a section 32 policy would be the best option for him and had been led to believe that the Trustees were negotiating enhanced terms with Legal and General and Clerical Medical and that he had refrained from making his own arrangements with another insurance company whilst he awaited details of the special terms.

34. In the event, Mr Richards arranged to transfer his benefits to a section 32 policy with Norwich Union. A transfer value of £33,504.67 was paid on 24 March 2005.

35. Friends Provident have estimated that a discontinuance charge of £1,536.38 was applied to Mr Richards’ fund. The figure is an estimate because the charge was levied against the entire scheme, not individual members.

36. Mr Richards approached JLT, the third party administrators of the Scheme, and they told him, by e-mail of 18 September 2007, that, having reviewed the financial terms in place for the Scheme, the discontinuance charge applied against his benefits was broadly 9%.  Mr Richards estimates this to amount to over £3,000. 
SUBMISSIONS

37. Mr Richards has submitted that:

37.1. While he acknowledges that he was issued with a Scheme booklet, that booklet only referred to charges on transfer out of the Scheme; what happened in relation to his fund was a discontinuance, not a transfer, and the section on discontinuance makes no reference to charges; 

37.2. In 2001, the Trustees had not responded to his correspondence and failed to inform him of the discontinuance fees; when he spoke to PKF, he was told that there would be no reduction in his fund as a result of winding up.  He is very surprised that the Trustees have taken no action against PKF in relation to the discontinuance fees;

37.3. It was not sufficient for the Trustees or PKF to have notified his financial advisers about a possible discontinuance charge, because the Trustees knew, from his letter of 11 June 2001, that he still expected them to correspond with him personally, and PKF were aware that he was still in direct contact with them, from his telephone calls; 
37.4. He was prevented from making his choice of section 32 schemes because the information required by his IFA was not forthcoming.  The Trustees and PKF were fully aware that a section 32 policy was the best option for him and that he could not be advised until they sent the necessary information, since they were supposedly negotiating enhanced terms for members;

37.5. He had been very surprised to hear, in October 2003, that the Trustees did not know about the members who came forward on the winding up, since an accurate record of the membership was maintained and used to produce the membership statistics for the Trustees’ reports.  This is borne out by the fact that the audited accounts for the years ended 31 May 2001 to 2004 (which cover the period prior to and since wind up) show that no additional members were added to the statistics during this period.  The individuals who caused the delays were therefore included in these statistics and known of by the Trustees.  The list of members being used in the wind up must have been different from the membership details available to the Trustees and they should have investigated this at the outset of the wind up process; if they had, this would not have arisen and his fund would not have sat in a cash deposit for four months longer than necessary, preventing his money from achieving market growth;  
37.6. While he agrees that the Trustees had a right to change the Managed Fund, a Cash Deposit does not count as a managed fund: on Friends Provident’s own website, the fund price for cash funds is shown separately and not as part of the Managed Fund.  In any event, he does not argue that he should personally have been informed of the investment in the cash deposit fund, rather that the investment report in the audited accounts should have informed the readers of the change in investments, and it did not. The Statement of Investment Principles refers to Equities being the best investment for current members and Fixed Interest Deposits being the best investment for deferred members, but there is no reference to Cash deposits.  This deviation in Investment Principles should have been notified to members in the annual accounts.

37.7. In 1997 a trustee, Mr G J L, had been appointed by the Company and/or other Trustees, even though members of the Scheme, including himself, were prepared to be proposed.  Nevertheless, Mr Richards did not now complain about Mr G J L as he had been a very capable Trustee.  However, on the resignation in March 2001 of Mr G J L, Mr D had taken his place: he was not a member nominated Trustee as he was nominated by the other Trustees.  There was again therefore no member nominated Trustee in place when the wind up of the Scheme was being decided and there has not been one since.  An independent Trustee, Mr Richards submits, should be appointed by the members, not by the other Trustees, and should be independent of the Company and the other Trustees.
37.8. Mr Richards seeks:

· compensation for the discontinuance fees of which he had not been informed and which he considers represents a substantial proportion of his fund;

· compensation for the poor returns on the cash deposit fund – because, he says, if he had known about the discontinuance fees, he would have transferred out of the Scheme, would have invested in equities and would have benefited from the stock market recovery in 2003; and

· recognition by the Trustees that they were wrong not to inform the membership that 71% of the fund was on cash deposit, representing a change in investment principles.

38. The Trustees have submitted that:

38.1. All members were issued with a Scheme booklet when they joined the Scheme which states, in section C9 under the heading, ‘Benefits on leaving’,

“the value of your personal account on transferring will be subject to a deduction”,

and in section D7 under the heading ‘Suspension, discontinuance and alteration’,

“On termination, it will be necessary for the combined fund of all members to be applied to secure benefits (in particular GMPs) in accordance with the Rules, and this could result in you receiving less than the full value of your personal account.  In these circumstances your employer is under no obligation to make up any shortfall.”

These statements make it clear that the value of a member’s pension would be subject to a deduction.  When the issue of a deduction arose, the Trustees unsuccessfully pressed for mitigation by Friends Provident, who held to their view that it was a policy condition that was present when the Scheme was established.  The Trustees then asked PKF to look at the options available for negating the discontinuation charge but no mitigation could be achieved.

38.2
During the latter part of the winding up process, three members contacted the Scheme; they had become aware of the winding up but their details were not contained within the records held at that time by Friends Provident.  Friends Provident established that there had been an administration omission in the original list of members and their entitlement when passed from Alba Life to other insurance companies and eventually to Friends Provident.  The Trustees were obliged to ensure that the rights of all members were recognised, and only when they were satisfied that the membership statistics were correct, could the winding up proceed.  The delay was out of the Trustees’ control but they had pursued the issue promptly and efficiently.

38.3
Until benefits in the winding up had been secured, the Trustees were obliged to look after and manage the Scheme assets for members’ benefit, including ensuring the investments were not at risk from falls in market values.  In a winding up, it would be normal for Trustees to put the proceeds in low risk investments (such as bank deposit accounts, or Government bonds) to protect their value.  The Trustees reviewed the investment strategy on 19 November 2002 and, in the light of the then continuing stock market volatility and the ever increasing likelihood of war in Iraq, and the potential impact this could have on the markets, the Trustees considered that it was in the best interests of the members to reduce the Scheme’s exposure to continued uncertainty by investing funds in the cash deposit fund.  The Trustees were not obliged to provide members with information about investment of assets unless specifically requested to do so.  Mr Richards had been in lengthy correspondence with them throughout the winding up and, if he had asked for information about the investments, it would have been provided.

38.4
In 1997, the Trustees undertook extensive discussions and enquiries to find a member nominated Trustee, but no volunteer came forward, the Trustees believe because of the liabilities attached to the position.  The Group Financial Director therefore agreed to fill the role and was duly appointed as trustee.

CONCLUSIONS

39. The Scheme’s explanatory booklet does not refer to ‘charges’ in the section on discontinuance, but does clearly warn that, on termination, a member might receive less than the full value of his personal account.  Mr Richards has agreed that he received a copy of the Scheme booklet. Rule 22 of the Scheme Rules also provides for the imposition of charges on discontinuance. I am satisfied that these charges are permitted. 
40. The Trustees may have refrained from answering Mr Richards' letters about the charges, possibly because they were still considering what course of action to take, or in the knowledge that a circular letter advising the membership of the Scheme about the wind-up process would be issued very shortly, but this letter did not answer the particular question that Mr Richards had been raising. This omission constitutes maladministration on the part of the Trustees.

41. However, Mr Richards was advised by Friends Provident, in a letter dated 2 July 2001 addressed to his Financial Advisers, Watkin Davies Financial Services Ltd, that Discontinuance Fees would be charged.  Mr Richards has suggested that he made his decision on the basis of information given to him on 3 July 2001, in his telephone conversation with a representative of PKF.  I agree that it was apparent that Mr Richards still wanted to be in direct contact with the Trustees and PKF, even after appointing his financial advisers, but, in the circumstances, the Trustees and PKF were entitled to assume that giving information to Mr Richards’ financial advisers was effectively giving it to Mr Richards himself. Any delay by the Trustees in providing information about discontinuance charges does not seem to me have caused any injustice to him.

42. Mr Richards also complains that the Trustees transferred a large portion of the Scheme's assets into a cash deposit fund prior to the Scheme winding up. The Rules of the Scheme give the Trustees wide powers of investment. The Statement of Investment Principles adopted by the Trustees on 23 June 1997, delegated the investment management of the Scheme assets to London & Manchester Corporate Pensions, although the Trustees reserved the right to switch assets between the various managed funds as circumstances changed.  
43. The switch was made between funds of the London & Manchester Managed Fund portfolio and would not therefore be required to be disclosed within the accounts.

44. The Trustees made a decision in November 2002 having regard to the then prevailing conditions, to adopt a defensive position with regard to the Scheme's investments.  Mr Richards has said that this meant he was denied participation in the stock market rally; that may be true, but the Trustees acted as they were entitled to do, they sought suitable advice and their investment decision was not an improper one. Even if Mr Richards feels he has lost out, the Trustees’ actions do not constitute maladministration.

45. Mr Richards also raises a concern about the constitution of the Trustee board following the resignation of the member nominated Trustee on 30 March 2001.  Some initial investigation of this complaint was carried out and the Trustees’ response is set out at paragraph 36.4.  It became clear that this complaint was not within my jurisdiction because Regulations
 governing my office provide that I shall not make any finding of fact about matters which relate to compliance with the law’s requirements for member nominated Trustees. At that time this would have been a matter for the Occupational Pensions Regulatory Authority whose functions are now discharged by the Pensions Regulator.

46. Mr Richards has complained that he was not given timely information about the default option on winding up and he was therefore unable to make an informed decision about the ultimate destination of his deferred benefits. However I have seen that:

(i) He was advised in May 2004 by PKF that it was proving difficult to find a suitable provider willing to take on the scheme’s liabilities. 

(ii) He was told by the Trustees in July 2004 that Legal & General (one of only two major players in this type of business) were preparing to make a decision regarding a s32 buy out proposal. 

(iii) In August the Trustees forwarded a copy of a letter from PKF to themselves saying that Legal & General were preparing a quotation for deferred annuities.

(iv) Also in August, the Trustees issued a general letter to the membership saying that there was only one provider interested in taking on the scheme’s liabilities and that that was Legal & General.

(v) He was advised by the Trustees on 29 November 2004 that they would be purchasing deferred annuities with Legal & General.

I find therefore that Mr Richards was given any information that the Trustees had regarding their search for an insurer with whom to secure liabilities. He was not precluded from making his own arrangements at any time, and did, eventually opt out of the default option in order to purchase a s32 policy with Norwich Union.

47. In the absence of any injustice caused by maladministration I do not propose to make any directions.

CHARLIE GORDON

Deputy Pensions Ombudsman

29 November 2007

� The Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996 as amended
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