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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
Applicant
:
Mr A Halifax

Scheme
:
Scottish Life Personal Pension Plan 2012672

Managers
:
Scottish Life

MATTERS FOR DETERMINATION

1. Mr Halifax has complained that there was an excessive delay in releasing his funds after agreement had been reached. He also says that Scottish Life failed to respond to correspondence, provided incorrect and/or confusing information and that they are using an incorrect retirement date.

2. Mr Halifax has asserted that he would have made the decision to transfer to his new employer’s scheme at a much earlier date if the necessary information had been made available to him.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Decision to Transfer

4. Mr Halifax says that he joined his employer’s (the RNIB) occupational pension scheme in March 1999. Scottish Life sent him a transfer value quotation (£150,788.94) on 3 November 1999 (guaranteed to 17 November 1999).

5. In response to a request from Mr Halifax’s financial adviser, Martyn Voss Financial Planning (Martyn Voss), Scottish Life issued an illustration of retirement benefits dated 18 February 2000. This stated that the fund value was £170,775.76.

6. On 22 February 2000, Martyn Voss wrote to Mr Halifax in response to his letter of 3 February 2000. Martyn Voss explained that Mr Halifax’s transfer value to Scottish Life had grown from £118,170 in 1996 to £170,775. They enclosed an estimate of benefits, which they suggested showed the main difference between the RNIB scheme and Mr Halifax’s Scottish Life policy. Martyn Voss went on to say,

“You know what you would receive at retirement with the RNIB, it is a percentage of final pensionable salary. Scottish Life works on assumption, it is very doubtful whether the RNIB Pension Fund would have grown as swiftly as the Scottish Life contract over the last 4 years, it is equally true to say that the RNIB contract for the future may out perform that of Scottish Life, especially if a Stock Market “correction” means that the With Profit rates for the foreseeable future (for example until your retirement in 2007) puts a permanent downward slant on all future bonus rates quoted. However, the enclosed quotations assume benefits applicable with and without escalation … your Pension dramatically reduces from a total of £25,300 (non-indexed) to £12,800 per annum with a 5% indexation applying. Additional to all these figures are the Protected Rights benefits … an approximation of £2,080 per annum …

How this compares with purchasing “missing years” with RNIB I do not know. Do I assume from your letter that RNIB will offer you an additional 24 years 7 months in return for a Fund of £170,000? Assuming that you will have completed 9 years service with them by the time you attain retirement age 60, I presume that this would therefore mean that you would in effect retire on 33 years 7 months or there abouts of final pensionable salary. Assuming a current salary of £30,000, in effect if you were retiring today you would therefore receive around £10,890 per annum. If this were to grow at 9% per annum between now and your selective (sic) retirement age (highly unlikely) you are looking at a potential maximum Pension of £18,450 per annum …

Although the enclosed are illustrations they are actual figures which could be payable to you assuming 9% growth, this is easily attainable over the next 7 years given the current projections and past performance of Scottish Life …”

7. Mr Halifax has suggested that anyone with an understanding of pension schemes would agree that a move to a final salary scheme would be advantageous. He suggests that ‘to compare valuation of fund increases is a complete nonsense’.

8. In May 2000, Scottish Life sent Mr Halifax an illustration of benefits at age 65 based on assumed investment growth of 5%, 7% and 9% per annum. They also issued a Policy Information Schedule, which quoted a transfer value of £164,186.80.

9. On 8 April 2002, Martyn Voss requested ‘illustrative maturity values’ at ages 60 and 65 from Scottish Life. Scottish Life issued these on 17 April 2002 on the same assumed investment growth bases as before. On 23 April 2002, Martyn Voss forwarded a query from Mr Halifax to Scottish Life. Mr Halifax queried the projected growth calculated by Scottish Life, asked which fund value they had used in their calculations and what the ‘fund value’ was, if different to the ‘plan value’. Scottish Life issued a further illustration of retirement benefits on 17 May 2002.

10. Scottish Life wrote to Martyn Voss on 13 May 2003 explaining why there had been a delay in issuing an annual statement for Mr Halifax. On 11 September 2003, Scottish Life sent Mr Halifax the results of their annual review of his policy. Scottish Life wrote to Mr Halifax on 9 October 2003, apologising for not having responded to a letter from him dated 30 July 2003. Mr Halifax had queried a drop in the value of his fund. Scottish Life said there were two reasons for the drop: an Additional Reversionery Bonus which it had been decided should not be applied and a reduction in Terminal Bonus rates. Scottish Life said,

“I would point out that the value of £187085.43 [the Plan Value] included in the statement as at 17 July 2003 (sic) is the fund value at that date (including Market Value Adjustment). The claim value at the same date was £202849.02 (including £23137.13 in Protected Rights benefits).

…

Both the Additional and Protected rights benefits were increased by 0.5% at the beginning of the year, this being the declared bonus rates for the with-profits fund. This has given an extra £1042.20 benefit on the Additional rights and £134.18 on the Protected rights.

I think you have taken the Additional rights value as £187085.43 for your calculation of the growth here, when in fact this was the total fund value. As I have said above the total claim value at 17th July was £202849.02, with the Additional Rights being £179711.89 and the Protected rights being £23137.13.

The claim value at 19th March 2003 was £206885.46 including £23597.53 in Protected Rights benefits …”

11. Mr Halifax has referred to a letter from his financial adviser dated 23 July 2003 which said,

“I now enclose your updated statement of benefits as supplied by Scottish Life in respect of the pension transfer that was made some years ago. It confirms that the fund has slightly increased since last year, which given the current investment climate is a miracle in itself. Based on With Profits of course, the fund cannot actually go down in value, once bonuses are added they cannot be taken away.”

Mr Halifax says that the value of his fund dropped from £198,982.71 in March 2002 to £165,746.11 in March 2003.

12. On 23 October 2003, MHA Pensions wrote to Scottish Life on Mr Halifax’s behalf saying that he was interested in transferring his benefits to the RNIB scheme and asking for transfer value details. Scottish Life sent an illustration of retirement benefits and a Policy Information Schedule to Mr Halifax on 3 November 2003. They quoted a transfer value of £181,596.62. On 10 November 2003, Scottish Life sent Mr Halifax a ‘Transfer Value Request Form’ for him to complete in order to transfer his fund.

13. In response to Mr Halifax’s complaint, Scottish Life say,

“… any transfer from an individual pension arrangement to an employer’s final salary scheme is a complex matter if a comparison is to be done …

At the time any comparison is made I would expect the information required from us would be the transfer value and estimated benefits at pension age … I can find no evidence to suggest that there has been a problem obtaining this core information …”

Delay in Paying Transfer Value

14. Mr Halifax completed and signed a Transfer Value Request Form on 12 January 2004 and this was forwarded to Scottish Life by his adviser on 15 January 2004. The “received” date stamp indicates that Scottish Life received the form on 19 January 2004. Scottish Life wrote to Mr Halifax on 2 March 2004 informing him that they had forwarded a cheque for £168,653.75 to his new employer’s scheme in respect of non-protected rights. Scottish Life have confirmed that the settlement cheque was actually posted on either 25 or 26 March 2004 and the cheque cleared on 1 April 2004. Scottish Life say that they are required to ensure that the receiving scheme for a transfer value is appropriate and that no ‘trust busting’ is taking place. They acknowledge that they had all the necessary documentation to process the transfer on 19 January 2004. Scottish Life say that they cannot account for why the transfer payment took longer than the 10 working days they would normally expect. They have also acknowledged that no interest was added to the transfer payment. Scottish Life have stated that they believe a further payment should be made in relation to Mr Halifax’s transfer.

Misleading and/or confusing information

15. Mr Halifax has said that he had difficulty reconciling his annual statements. He has provided a schedule indicating the various figures quoted by Scottish Life and the statements from whence he has taken them:

15.1. Protected Rights

19 March 2002
Plan Value
£25,618.17
A

18 July 2003

Plan Value
£21,339.32
B

9 October 2003
Fund Value
£23,137.53
C

3 November 2003
Fund Value
£21,753.84
D

19 March 2004
Plan Value
£23,147.54
E

1 November 2004
Fund Value
£23,433.75
F

Main Fund

2 March 2004

Transfer Value
£168,653.75
G

19 March 2004
Part Transfer Out
£256,324.04
E

Where:

A is a statement dated 19 March 2002

B is a statement dated 18 July 2003

C is a letter from Scottish Life dated 9 October 2003

D is a Policy Information Schedule dated 3 November 2003

E is an annual statement as at 19 March 2004

F is a Policy Information Schedule dated 1 November 2004

G is a letter from Scottish Life dated 2 March 2004

16. In the 19 March 2002 benefit statement the ‘Benefit allocated’ as at 19 March 2001 is shown as £205,214.33 (£26,420.47 Protected Rights). The ‘Total’ as at 19 March 2002 is the allocated benefit as at 19 March 2001 plus the bonus of £3,225.16 (£415.22 Protected Rights). An interim bonus of £18,576.20 is also quoted and a ‘Plan Value’ of £224,600.88 including £25,618.17 Protected Rights. A similar format was followed for the 18 July 2003 statement. The Benefit allocated as at 19 March 2003 was £209,481.69 (£26,969.87 Protected Rights), with the same figures shown for the Total as at 18 July 2003. An interim bonus of £591.12 was quoted. The Plan Value was given as £187,085.43 (£21,339.32 Protected Rights).

17. On 9 October 2003, Scottish Life wrote to Mr Halifax in response to a query from him concerning the apparent drop in his fund value between 19 March 2002 and 18 July 2003 (see paragraph 10). The Policy Information Schedule dated 3 November 2003 quoted a Fund Value of £190,721.37 (including £21,753.84 Protected Rights), a Death Claim Value of £208,440.94 (including £23,774.95 Protected Rights) and a Transfer Value of £181,596.62 (Non protected rights £160,883.55 and Protected Rights £20,713.07)

18. Mr Halifax received an annual benefit statement as at 19 March 2004, which was said to take into account all transactions occurring between 19 March 2003 and 18 March 2004. This quoted the ‘With Profits 1 Fund’ Previous Statement as £209,481.69 (£26,969.87 Protected Rights), an Interim Bonus at 18 January 2004 of £624.15, a Partial Transfer Out at 18 January 2004 of -£256,324.04 and a Terminal Bonus of £46,218.20. The ‘Total as at 19 March 2004’ was given as £26,969.87 (Protected Rights). An interim bonus of £84.28 was quoted as at 19 March 2004 and the Plan Value as at 19 March 2004 was given as £23,147.54 (All Protected Rights).

19. The notes to the annual statement said,

“The Plan Value shown is the amount that would have been paid in the event of death on 19 March 2004. The transfer value is derived from this amount as described in the policy conditions. On 19 March 2004 the transfer value was £22121.44 (All Protected Rights) …

A minus sign indicates benefits cancelled.”

20. Mr Halifax wrote to Scottish Life on 30 April 2004 saying that he had received his annual statement and that it was ‘totally incorrect, inaccurate and misleading’. Mr Halifax said that it was impossible to reconcile the statement with previous accounts and transactions throughout the year. He pointed out that the partial transfer out quoted was nothing like the actual transfer out. Mr Halifax asked if the terminal bonus was in addition to the transfer value. He pointed out that the ‘Total’ as at 19 March 2004 was shown as £26,969.87 and the ‘Plan Value’ was shown to be £23,147.54 but the Plan Value in his Fund Statement was given as £22,121.44.

21. A Policy Information Schedule dated 1 November 2004 quoted a Fund Value of £23,433.75, a Death Claim Value of £23,433.75 and a Transfer Value of £22,465.44 for Mr Halifax’s Protected Rights.

22. On 25 January 2005 Scottish Life wrote to Mr Halifax,

“My understanding of your complaint is that you have been unable to reconcile the conflicting information printed on your annual statements.

Having reviewed our files I am aware that you have experienced difficulties with respect to the conflicting information you have received in relation to your policy value for which I apologise …

Scottish Life identified a system error within the Talisman98 fund early in 2004, which affected a certain number of policies. Unfortunately my colleagues would not have been aware which policies were affected by the audit or to what extent the variations had affected the values so were acting in good faith in providing you with the requested fund information.

The values previously provided by Scottish Life in correspondence prior to the completion of the Talisman98 audit are incorrect. Scottish Life do realise this may cause a perceived material loss in certain cases and have ensured that clients instructions were executed and applied correctly. A material loss would only occur if Scottish Life fails to execute or apply an instruction at a given time or by a given value thus disadvantaging the policyholder. A perceived loss would occur where an error, human or system allows the policyholder to benefit inappropriately from the error at the expense of other policyholders, which is not permissible. In cases where an identified material loss has occurred Scottish Life will ensure that the policyholder is not disadvantaged.

As you have stated it is very difficult to reconcile the data on the annual statement. The partial transfer out has unfortunately corrupted the data supplied on this statement. I can confirm that the partial transfer out of your policy was £168,653.75 and this included the terminal bonus payable. The different values held on your policy statement relate to a death claim value, fund value and transfer value. The higher figure being the death claim value, the fund value and transfer value are values reduced by the application of a market value adjuster (MVA) …”

23. Scottish Life offered Mr Halifax £100 for distress and inconvenience, which he declined.

24. Scottish Life have subsequently explained that the effective date of Mr Halifax’s policy was 19 March 1996 and was not therefore a Talisman98 policy. They say that the 2004 annual statement is correct but acknowledge that it is not easy to understand. Scottish Life have also explained that ‘claim value’ usually refers to the death claim value and is ‘usually the same’ as the ‘plan value’. Scottish Life (in a letter dated 18 April 2005 to my office) say,

“When funds are transferred out an interim bonus is paid, which covers the period from the last declaration and also there may be, as in this case, an entitlement to terminal bonus. These figures are indicated on the [March 2004] statement (£624.15 & TB £46,218.20) but were included in the value of the units transferred out. This was £256,324.04. Although this was the value of the units encashed the actual value for transfer was this figure less an MVA and exit penalty to recover charges. The resultant transfer was £168,653.75.

As the receiving scheme was not able to accept protected rights this part remained with us. The present fund value (value of the units less outstanding charges) was £26,969.87, but before we now quote a Plan Value we are required to allow for the MVA. The transfer value is further reduced by the transfer penalty and was shown as £22,121.44.”

25. The Policy Document states,

“On receipt of written intimation from the Trustees acting on instruction from the Member, assets within the Accounts will be surrendered and their value calculated as set out in Schedule III …”

Schedule III provides,

“Value of Account

… At any date before Retirement Date the value of the With-Profits Account will be determined by the Actuary.”

Retirement date

26. When Mr Halifax’s policy was first set up, the selected retirement date chosen was 16 February 2012 (Mr Halifax’s 65th birthday). On 14 June 2002, Mr Halifax’s financial adviser wrote to Scottish Life saying (inter alia) that Mr Halifax was ‘looking to retire nearer to 60 than 65’. In his letter of 30 April 2004 to Scottish Life, Mr Halifax said that the projections they had provided showed a selected retirement date of 19 March 2012 when they had been ‘notified on more than one occasion that [he intended] to retire on [his] 60th birthday’. Mr Halifax asked to be sent a revised projection. Mr Halifax’s 2005 annual statement issued in April 2005 also refers to a selected retirement date of 16 February 2012. Scottish Life say that they are unable to trace a specific instruction to change Mr Halifax’s selected retirement date. They are now preparing an endorsement for the policy to put this into effect.

27. The Policy Document states,

“Where the Provider has received a request to change the Member’s Selected Retirement Date or where the State Pension Age changes, it reserves the right to make such adjustments in the amount of basic benefit and bonuses declared to date as it deems necessary.”

Failure to respond to correspondence

28. Mr Halifax has complained that Scottish Life failed to respond to letters and e-mails. For example, Mr Halifax wrote to Scottish Life on 31 March 2004 outlining his complaint. This letter was acknowledged on 2 April 2004. Mr Halifax wrote again on 30 April 2004 and was sent another acknowledgement on 7 May 2004. Scottish Life then wrote to Mr Halifax on 1 June 2004 notifying him that they were still not in a position to respond to his complaint. Mr Halifax followed this up with Scottish Life on 20 July 2004.

29. Having received no further correspondence from Scottish Life, Mr Halifax contacted my office on 20 August 2004. Scottish Life informed my office that they would be sending a response to Mr Halifax during the week commencing 6 September 2004. This information was passed on to Mr Halifax. On 20 September 2004 Mr Halifax notified my office that he had still not heard from Scottish Life. A formal response was requested from Scottish Life on 17 December 2004.

30. Scottish Life wrote to Mr Halifax on 25 January 2005 setting out the results of their investigation and their offer of £100.

CONCLUSIONS

Decision to Transfer

31. Mr Halifax suggests that he would have made the decision to transfer to his employer’s scheme sooner if Scottish Life had provided him with the necessary correct information. Scottish Life first quoted a transfer value (£150,788.94) for Mr Halifax in November 1999. The evidence suggests that Mr Halifax discussed the possibility of transferring his funds to the RNIB scheme with his financial adviser but did not pursue this option at the time. There is no evidence to suggest that this was as a result of any maladministration on the part of Scottish Life. Indeed, the evidence indicates that Mr Halifax’s adviser was not of the opinion that a transfer would be in his interests. 

32. There is no evidence to indicate that Mr Halifax was actively pursuing the transfer option prior to the request for information from MHA Pensions in October 2003. I am unable therefore to find that Mr Halifax would more likely than not have opted to transfer to the RNIB scheme at an earlier date. In addition, there is nothing to suggest that the information provided by Scottish Life was inadequate for the purposes of assessing the transfer option. Mr Halifax was provided with the amount of the transfer value and an estimate of his potential benefits. This information was sufficient for his financial adviser to assess the potential benefits of transferring to his employer’s scheme. Mr Halifax has suggested that anyone would agree that a transfer to his new employer’s final salary scheme would be advantageous and that it was unnecessary to compare fund increases. If that was indeed his view, since Scottish Life had provided the information necessary for a transfer to proceed, it is unclear why Mr Halifax did not pursue this option earlier.

Delay

33. It took Scottish Life 50 working days to process Mr Halifax’s transfer to his new employer’s scheme, which is well over the 10 days they say it would normally take them. They are unable to offer an explanation as to why this was the case. I take the view that this is an unacceptable delay and I uphold this part of Mr Halifax’s complaint.

Misleading and/or confusing information

34. In their literature, statements and letters, Scottish Life have variously referred to:

Total Value

Fund Value

Plan Value

Claim Value

Transfer Value

By a careful reading of the various documents/letters and comparing the figures quoted in the statements, it appears that Scottish Life have applied the following definitions,

Total Value
the value of the units less outstanding charges (Scottish Life letter 18 April 2005), also referred to as the present fund value.

Fund Value
the Claim Value less the Market Value Adjustment (MVA) (Scottish Life letter 9 October 2003).

Plan Value
the amount payable in the event of death (notes to the benefit statements) or the Fund Value including the MVA (Scottish Life letter 9 October 2003).

Claim Value
the death claim value and usually the same as the Plan Value (Scottish Life letter May 2005).

Transfer Value
the Plan Value reduced by a transfer or exit penalty (Scottish Life letter 18 April 2005).

35. As far as Mr Halifax’s March 2004 statement is concerned, the figure of £209,481.69 taken from the previous statement is the Total Value as at 18 July 2003 (including £26,969.87 Protected Rights). Bonuses amounting to £46,842.35 were added to this figure to give a Total Fund of £256,324.04, i.e. the value of the units, which was transferred out. This was indicated on the statement as a ‘Partial Transfer Out’ of minus £256,324.04. According to Scottish Life, the actual Transfer Value paid to Mr Halifax’s new scheme was this figure less an MVA and exit penalty (£168,653.75). However, Mr Halifax’s Protected Rights were not transferred and this amount is shown on the statement as the Total Fund of £26,969.87. The actual transfer value paid was not shown on the benefit statement.

36. From the information given in Scottish Life’s letter of 9 October 2003 (see paragraph 17), the Claim Value is clearly not the same as the Plan Value, despite what Scottish Life suggested in later correspondence. These terms are not defined in the literature or in the policy documents provided by Scottish Life (with the exception of the Plan Value and Transfer Value) and they are obviously confused themselves. An already confusing situation was made worse when Scottish Life informed Mr Halifax that there had been a problem with their systems, which did not, in fact, apply to his policy. It really should not be this difficult for a policyholder to follow the progress of his policy.

37. There is no evidence to suggest that Mr Halifax suffered any financial loss as a consequence of the confusing information sent to him. As I have said, he has not been able to show that he would have transferred at an earlier date or that the information provided by Scottish Life was inadequate for this purpose. However, I am certain that the confusion has caused him a great deal of worry and inconvenience and this should be recognised. I uphold this part of Mr Halifax’s complaint.

Retirement date

38. The policy document allows for changes to the Selected Retirement Date and Scottish Life are now arranging for an endorsement to the policy to effect the change Mr Halifax requires. The only evidence Mr Halifax has offered as to a request for the retirement date to be changed is the letter from his financial adviser dated 14 June 2002. I do not find that this amounted to a request to Scottish Life to amend Mr Halifax’s Selected Retirement Date. I do not uphold this part of Mr Halifax’s complaint.

Failure to respond to correspondence

39. Scottish Life were extremely slow to respond to Mr Halifax’s complaint, although I accept that his letters were (for the most part) acknowledged. There is no evidence to suggest that Mr Halifax has suffered any financial loss as a consequence but again it will have caused him some inconvenience. It would be appropriate for this to be recognised. I am not persuaded that the offer of £100 put forward by Scottish Life is adequate.

DIRECTIONS

40. I direct that Scottish Life shall pay simple interest on Mr Halifax’s transfer value to his new scheme, at the rate quoted by the reference banks from 2 February 2004 (i.e. 10 working days after the receipt of the transfer instruction) to the date of payment.

41. Scottish Life shall also pay Mr Halifax the sum of £450 in recognition of the worry and inconvenience he has suffered in consequence of the maladministration I have identified.

CHARLIE GORDON

Deputy Pensions Ombudsman

11 January 2006
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