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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
Applicant
:
Mrs R M Gordon FILLIN "Enter Complainant's name" \* MERGEFORMAT 

Insurance Company
:
 FILLIN "Enter Scheme name" \* MERGEFORMAT Scottish Widows plc (Scottish Widows)

MATTERS FOR DETERMINATION

1. Mrs Gordon says that Scottish Widows failed to obtain the initial annual premium for a Stakeholder personal pension policy (the “Policy”) as a result of which she was unable to obtain tax relief in the Tax Year ended 5 April 2004.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of facts or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.

MATERIAL FACTS

3. Mrs Gordon applied to Scottish Widows for the Policy on 14 January 2004 and completed a direct debit mandate for the initial premium payment of £3,144.  A wrong bank account number was detailed in the direct debit mandate. 

4. Scottish Widows provided Mrs Gordon with confirmation of the direct debit instruction by a letter, dated 14 February 2004, and asked her to inform Scottish Widows if any of the details were incorrect. 

5. Later in February 2004, Mrs Gordon realised that the annual premium had not been taken from her bank account and she met with Scottish Widows’ Direct Sales Force Advisor (the “Advisor”) on 25 February 2004.  Some confusion then followed, as the Advisor informed Scottish Widows that a cheque for the initial premium, which had not been cashed, had accompanied Mrs Gordon’s application for the Policy.  That cheque, however, related to another policy of Mrs Gordon’s with Scottish Widows.  

6. The Advisor eventually gave Scottish Widows the correct bank account details and, on the next day, 9 April 2004, Scottish Widows issued another letter confirming the direct debit instruction to Mrs Gordon.  This wrongly showed the first premium collection date for the Policy, as 28 January 2005, which Mrs Gordon corrected to 28 January 2004.

7. Through the Advisor, Mrs Gordon raised a complaint with Scottish Widows about the handling of the Policy.  On 14 April 2004, Scottish Widows wrote to Mrs Gordon and stated that it understood from the Advisor that her complaint was about a payment for the Policy by a cheque in January 2004, which had not been cashed, and asked her to confirm that its understanding of the complaint was correct.

8. By a letter to Mrs Gordon, dated 25 April 2004, Scottish Widows stated that it had been informed by her bank, that the account, from which the Policy premium was to be collected, had been closed and asked her to confirm the bank details.  Mrs Gordon says the bank account was not closed.

9. On 5 May 2004, Scottish Widows apologised for the delay in dealing with her complaint.

10. Mrs Gordon checked with her bank on 7 May 2004 and the premium had still not been taken out.  On 10 May 2004, Mrs Gordon wrote to Scottish Widows and stated that she had cancelled the Policy, as she understood that the premium could not now be credited in the previous Tax Year.

11. On 20 May 2004, Scottish Widows informed Mrs Gordon that she had the right to refer her complaint to the Financial Ombudsman Service, as it had been unable to formally investigate her complaint within the time limits required.

12. Also on 20 May 2004, Scottish Widows asked Mrs Gordon to confirm her bank details, as it had been unable to collect the premium for the Policy.  Another letter then followed, dated 2 June 2004, in which Scottish Widows stated that it was unable to proceed with her application for the Policy, as the bank account had been closed, and a new direct debit mandate would be required.
13. Scottish Widows provided a formal reply to Mrs Gordon’s complaint on 7 June 2004, but she remained dissatisfied and took her complaint to the Financial Ombudsman’s Service.  Mrs Gordon claimed compensation for the loss of tax relief on the premium for the Tax Year ended 5 April 2004 and the loss of interest on the amount of £3,144, which had been held dormant in a current account.  However, she also stated that she did not wish to complain about the Advisor who, she said, had done his best to sort matters out.  The complaint was, therefore, referred to my office.
14. Scottish Widows says:
14.1 the Policy was not set up for the Tax Year ended 5 April 2004, because of direct debit mandate problems;

14.2 there was an error on the part of the Advisor in that the first direct debit for the Policy was set up with a wrong bank account number;

14.3 the Advisor was made aware by Mrs Gordon of the wrong account number but the Advisor only confirmed the correct details on 8 April 2004; and

14.4 whilst it is accepted that Scottish Widows then wrongly detailed the first premium payment date to have been 28 January 2005, by then the premium payment would have been too late for tax relief in the Tax Year ended 5 April 2004.

CONCLUSIONS

15. Mrs Gordon says that she does not wish to complain about the Advisor.  However, he is an employee of Scottish Widows and had a part to play in the confusion that resulted following the meeting on 25 February 2004, and also the fact that correct bank account details were not provided to Scottish Widows until 8 April 2004.  The failure to correct the bank account details in a timely manner was maladministration by Scottish Widows.

16. Scottish Widows’ subsequent error in the dating of the premium payment for the amended direct debit mandate did not cause any further delay in the payment being requested from the bank, as Mrs Gordon corrected the collection date with Scottish Widows.

17. Scottish Widows then told Mrs Gordon that it had been informed by the bank that her account had been closed.  She has refuted this and, thus, it appears that there may have been a banking error in this regard.

18. Mrs Gordon then cancelled the Policy.  This action denied Scottish Widows the opportunity to consider with the Inland Revenue (now HM Revenue and Customs) whether there was any scope for the tax relief on the premium, if ultimately paid, to be granted for the Tax Year ended 5 April 2004.  

19. It is clearly a precursor to any entitlement to tax relief that the premium must have been paid.  As Mrs Gordon decided not to continue with the Policy and pay the premium, she has effectively chosen to forgo that relief, albeit in a later year. Had she continued with the Policy, and obtained lesser tax relief in a later year as a result of the maladministration identified on Scottish Widows’ part, the situation would be different.  Mrs Gordon could have mitigated her loss by paying the premium in a later year, but that is not what she chose to do. Mrs Gordon has the benefit of retaining the premium and, as the premium has not been paid, I am unable to consider any compensation in respect of tax relief to which Mrs Gordon has never become entitled. 

20. Undoubtedly, Mrs Gordon has however suffered distress and inconvenience in consequence of Scottish Widows’ failure to correct the bank account details of the direct debit mandate in time for the Policy to be set up for the premium to qualify for tax relief in the Tax Year ended 5 April 2004.  I have seen also that Mrs Gordon did retain the premium in a non-interest bearing current account pending payment. I make below an appropriate direction in recognition of these aspects of Mrs Gordon’s complaint.

DIRECTION

21. I direct that Scottish Widows shall, within 14 days of the date of this Determination, pay to Mrs Gordon the sum of £100. 

CHARLIE GORDON

Deputy Pensions Ombudsman

27 February 2006
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