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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr P J Coates

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mr Coates complains that Prudential’s sales representative improperly persuaded him to pay additional voluntary contributions (AVCs) to Prudential.  Mr Coates states that the sales representative did not inform him that he could purchase past added years (PAY) in the Teachers’ Pension Scheme.  Mr Coates also complains that the sales representative exaggerated the amount of pension that AVCs would provide and did not advise him to read the literature provided.  Mr Coates complains that he was not told that the amount of pension payable depends on investment performance.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mr Coates was a member of the Teachers’ Pension Scheme.  On 29 January 1992 he met with Prudential’s sales representative and agreed to pay AVCs to Prudential, backdated to 1 April 1991.  Mr Coates states that the sales representative did not mention PAY.  Mr Coates says that the sales representative exaggerated the likely amount of pension that would be available as a result of the AVCs.  Mr Coates cannot recall any figures and has not retained any of the documents provided to him.  He says that the sales representative carried out a full financial review and also arranged his mortgage and house insurance. 

5. Mr Coates signed an application form containing the question:

“PENSION SCHEME DETAILS

Please indicate any other contributions or benefits by ticking the appropriate box(es).

A. Under the Teachers’ Superannuation Scheme, are you currently paying additional contributions for:

Family Benefits?  Past Added Years?  Repayment of previously withdrawn contributions to the Teachers’ Superannuation Scheme?”

“No” is written in all the boxes.

6. The application form contains the following statement:

“IMPORTANT NOTICE

In joining the Scheme, applicants should understand and accept:

…(c) that because the Scheme is a way of investing money in order to provide pension benefits, those benefits will depend on the contributions paid, the performance of the institutions with whom investments are made, and on interest rates on retirement; and that therefore the Department of Education and Science, Scottish Office, Department of Education Northern Ireland cannot guarantee that any particular level of benefit will be available at retirement.”

Commenting on this notice, Mr Coates states:

“As I have said, I was led to understand that the Prudential scheme was the only and government approved method of increasing my pension; even the disclaimer on the form appears to come from the Department of Education and refers to “institutions” rather than a volatile financial market.  It bears no comparison to current industry standards.”

7. The sales representative completed a “personal financial review” form, which Mr Coates countersigned.  There is little information in it.  Much of the form is marked “would not disclose.”  The sales representative’s recommendation is shown as “AVC into Teachers Scheme.”

8. Mr Coates comments on the application form:

“It is important to realise that the form was completed by the representative while we talked.  I am quite sure that the answer to all three questions about additional contributions was covered by a question of the type “You aren’t paying any additional contributions are you.”  I knew that women who had taken time off to have a child could make additional contributions to make up for years lost, hence Past Added Years.  I understood that it was this kind of situation that was referred to.  My ignorance was about the possibility of using PAY to improve my pension.  If the significance of PAY as a viable alternative had ever been discussed, I am certain I would have done the intelligent thing: I would have looked into them and considered their benefits before committing myself to the Prudential scheme.  The fact that I never called the Teachers’ Pension Scheme to enquire about PAY directly is significant and supports my assertion that I was left in ignorance.”

9. Mr Coates comments on the personal financial review form:

“I do remember, now that I am looking at the form, being struck by the negative form of words “would not disclose” under information about assets and investments.  I remember the representative telling me that this was the most appropriate response for some reason.  My point here is that the representative not only completed the form for me but also told me how it should best be completed.”

10. Mr Coates retired in August 2003 and used his AVC fund to purchase an annuity with Canada Life.  Mr Coates states that only after he retired did he find out about PAY.

PRUDENTIAL’S POSITION
11. Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet.  Prudential considers that its literature has always made the money purchase nature of AVCs clear, including the fact that the pension payable depends on fund performance.  Prudential states that although AVCs are not a regulated product, its quotations have always used the rates of return prescribed by its regulator for life and pensions business.

CONCLUSIONS
12. Mr Coates does not have the quotation provided to him and Prudential does not have a copy.  I have seen no evidence to substantiate the suggestion that the sales representative improperly exaggerated the likely amount of pension payable. That the final amount payable when Mr Coates retired may have been less than that estimated when he began to make AVC contributions may be because of the fluctuating nature of an AVC fund which was the subject of a cautionary note in the documents provided to him.  It was also the practice of the industry at the time to quote projections on a standard basis with specified assumed rates of investment performance.  At the time those assured rates were not seen as unrealistic.

13. It is unnecessary for Prudential specifically to advise clients to read the supplied product literature.  Prudential’s AVC booklet explains the structure of AVCs, the investment strategy and fund choices.  Prudential also issues annual benefit statements which include a warning that bonuses depend on investment performance.  The notice in the application form makes  clear that the pension depends on fund performance and is not guaranteed.

14. Mr Coates confirms that he was asked if he was making additional contributions to the Teachers’ Pension Scheme.  Mr Coates may have misunderstood the scope of PAY, but this was not a result of his being misled by the sales representative.

15. Because Mr Coates did not ask the administrator of the Teachers’ Pension Scheme for information about PAY, does not lead me to conclude that he was unaware of that option. 

16. I do not uphold Mr Coates’s complaint.

DAVID LAVERICK

Pensions Ombudsman

20 October 2005
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