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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Dr J I Anderson

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Dr Anderson complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Dr Anderson is a member of the Teachers’ Pension Scheme and worked as a teacher from 1983 to 2003.  On 26 March 1996 she met with Mr M Williams, Prudential’s sales representative and agreed to pay AVCs to Prudential.  Dr Anderson states that she took a copy of the Teachers’ Pension Scheme booklet to the meeting and made notes in it.  She no longer has the booklet, which contains details of how to purchase past added years (PAY) in the Teachers’ Pension Scheme.  Dr Anderson says that she asked Mr Williams about purchasing PAY.  Dr Anderson states that “I was told that AVCs were a much better option and the suggestion that I purchase added years was more or less dismissed.   He more or less implied that people no longer tended to use that system to enhance their pensions and that AVCs were the best option.”

5. Mr Williams provided Dr Anderson with a personal quotation, which refers to a financial review.  Prudential cannot trace a financial review form and Dr Anderson has no recollection of one being completed.  She states that “My meetings with him took the place of informal conversations on college premises...”  Mr Williams also gave Dr Anderson a16 page booklet entitled “Additional Voluntary Contributions for Teachers”.  The front cover of the booklet has the Teachers’ Pensions Agency logo at the top and Prudential’s logo at the bottom.  The only mention of PAY is on page 1 of the booklet, which states 

“Within the Teachers’ Superannuation Scheme there are two ways to make AVCs:

· The “added years” facility which allows you to “buy” extra years of service.

· The Prudential Additional Voluntary Contribution facility specially designed for teachers.”

6. Dr Anderson states that the fact that only a brief mention of PAY was made in the booklet, which was endorsed by the Teachers’ Pensions Agency, led her to conclude that Mr Williams was correct and that PAY was a little used method.

7. Dr Anderson signed an application form containing the following declarations:

“Completion of the application form only.  Because Prudential has not completed a Personal Financial Review, I understand they are unable to give best advice.  Any advice given will relate only to the payment of additional voluntary contributions.”

“I have been made aware of the Teachers’ Pension Agency booklet entitled “A guide to Teachers’ Superannuation” with regard to the “Added Years” option.”

8. Dr Anderson ceased paying AVCs and contributions to the Teachers’ Pension Scheme in March 2003.  She left teaching in August 2003 and her pension is payable at normal retirement date, which is 5 May 2008.

9. Dr Anderson’s AVCs could have purchased a non escalating immediate annuity at 4 May 2005 of £1,4440.72 per annum, or alternatively an immediate annuity of £953.76 escalating at 3% per annum.  Both annuities would have been guaranteed for five years.  No realistic estimate can be given of what  annuities will be available in May 2008, as the purchase price is dependent on fund performance and annuity rates change frequently.

10. Had Dr Anderson’s AVCs been used to purchase PAY, they would have purchased 2 years 161 days additional service credit in the Teachers’ Pension Scheme.  This would have increased her preserved pension payable at normal retirement date, guaranteed for five years, by £1,422.95 per annum.  The pension payable would escalate in line with the Retail Price Index to a maximum of 2½% per annum.  The tax free lump sum payable to her would increase by £4,268.86.

PRUDENTIAL’S POSITION

11. Prudential has been unable to contact Mr Williams.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet.  It cannot trace any documentation relating to the arrangement of Dr Anderson’s AVCs and considers that no financial review was undertaken.  Prudential considers that Dr Anderson’s complaint is motivated by recent disappointing fund performance.  The company states that its application form includes a warning that the client should carefully consider whether AVCs are in his or her best interests.

12. Prudential states:

“Even if our representative had made such a suggestion, this was only his point of view.  Given Dr Anderson’s academic background, I do not feel this is unreasonable.”

Commenting on this, Dr Anderson states:

“I am not aware that any Prudential staff know anything about my academic background, which certainly does not extend to any expertise in financial matters.  The informal nature of my discussions with Mr Williams led me to be persuaded by what he said even if it was “only his point of view.”

13. The TAVC benefits used for comparison purposes were only hypothetical and not guarantees.  They do not agree that they should set up a deferred annuity now.

CONCLUSIONS
14. Prudential cannot trace a financial review form and Dr Anderson does not recall one being completed.  The application form signed by Dr Anderson contains her confirmation that a personal financial review was not completed. 

15. Dr Anderson says that she asked Mr Williams about PAY.  He knew that she had a copy of the Teachers’ Pension Scheme booklet, because she brought it to the meeting.  Dr Anderson signed a form confirming that the scheme booklet had been brought to her attention with respect to PAY.  I see no reason to doubt her statement that Mr Williams expressed the view that AVCs were a more popular choice and that Prudential’s booklet reinforced this impression.  This may have been simply his point of view, but it constitutes maladministration as Mr Williams was not qualified to compare PAY with AVCs.  Whilst it is not possible to exactly compare the figures in paragraphs 9 and 10, paying AVCs seems unlikely to provide Dr Anderson with better pension benefits than that available from PAY, taking the substantial tax free lump sum into account.

16. The directions which follow are intended to restore Dr Anderson to the position she would have been in, had she not been given inappropriate advice by Mr Williams.  They take account of the fact that the statutory regulations governing the Teachers’ Pension Scheme do not permit the purchase of PAY for someone who is no longer working as a teacher and contributing to the scheme.

DIRECTIONS
17. Within 56 days of the date of this Determination, Capita Pensions Administration Limited, the administrator of the Teachers’ Pension Scheme, shall calculate and notify both Dr Anderson and Prudential of the past added years Dr Anderson would have purchased, based on the assumption that the AVCs paid by her to Prudential were used to purchase past added years in the Teachers’ Pension Scheme.

18. Subject to Dr Anderson notifying Prudential of her decision as to whether or not she wishes to convert to an added years basis, such notification being made within 56 days of her receiving the above notification.  Prudential, on receiving Dr Anderson’s notification that she wishes to convert to an added years basis and her assignment of her AVC fund to Prudential, will within 56 days set up a deferred annuity for Dr Anderson, providing equivalent pension and lump sum benefits at normal retirement date to those which would have been provided by the purchase of past added years.

DAVID LAVERICK

Pensions Ombudsman

13 October 2005
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