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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr M S Carr

Scheme
:
The Local Government Pension Scheme (LGPS)

Employer
:
Southampton City Council (Southampton)

Administrator
:
Hampshire County Council (Hampshire)

MATTERS FOR DETERMINATION

1. Mr Carr has complained that his application for early payment of his deferred pension on the grounds of ill health has not been considered properly. Mr Carr considers that he should have been subject to a full medical examination and that a different decision should have been reached.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

The Local Government Pension Scheme Regulations 1997

3. At the time of Mr Carr’s application for the early payment of his deferred benefits, Regulation 27 provided,

“(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

…

(5)
In paragraph (1)- 

“comparable employment” means employment in which, when compared with the member's employment-

(a) the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b) the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and

“permanently incapable” means incapable until, at the earliest, the member’s 65th birthday.”

4. Regulation 31(6) provided,

“(6)
If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body-

(a) he may elect to receive payment of the retirement benefits immediately, whatever his age, …”

5. Regulation 97 provided,

“(1)
Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

(2)
Any question whether a person is entitled to a benefit under the Scheme must be decided - 

(a) …, and

(b) in any other case by the Scheme employer who last employed him. 

…

(9)
Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A)
The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that – 

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case. 

(10)
If the Scheme employer is not the member’s appropriate administering authority, before referring any question to any particular registered medical practitioner under paragraph (9) the Scheme employer must obtain the approval of the appropriate administering authority to their choice of registered medical practitioner. 

…

(14)
In paragraph (9)- 

(a) “permanently incapable” has the meaning given by regulation 27(5) and

(b) “qualified in occupational health medicine” means holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State (which has the meaning given by the European Specialist Medical Qualifications Order 1995) or being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.”

The Local Government Pension Scheme Regulations 1995

6. Regulation D11 provides,

“(1)
If a member who ceases to hold a local government employment - 

(a)
is not entitled under regulation D5, D6, D7 or D9 to retirement benefits which are payable immediately on his ceasing to hold that employment; and

(b)
fulfils one of the following requirements, namely-

(i)
he has a statutory pension entitlement; or

(ii)
he is treated by virtue of regulation K23(2) as having ceased to hold the employment on becoming subject in it to an approved non-local government scheme;

then, subject to regulation D13, he becomes entitled in relation to that employment to a standard retirement pension and a standard retirement grant payable from the appropriate date; and in these regulations benefits to which a person becomes entitled under this paragraph by virtue of fulfilling one of the requirements mentioned in paragraph (b) and which have not yet become payable are called “preserved benefits”.

(2)
For the purposes of paragraph (1) “the appropriate date”, in relation to any person, is his 65th birthday or, if earlier, the earliest of the following— 

(a)
his NRD;

(b)
any date on which he becomes incapable, by reason of permanent ill-health or infirmity of mind or body, of discharging efficiently the duties of the employment he has ceased to hold;

…”

The Local Government Pension Scheme (Transitional Provisions) Regulations 1997

7. Regulation 4 provides,

“(1)
Except where these Regulations provide otherwise, in relation to the persons specified in paragraph (2) –

(a) the saved provisions shall continue to apply,

(b) the common provisions shall apply, and

(c) Part II (except regulations 49 and 50) and Parts III and V of the 1997 regulations shall not apply (except in so far as they affect the common provisions).

(2) Those persons are – 

(a) any person who immediately before the commencement date was a deferred member …”

8. ‘The saved provisions’ are defined as the 1995 Regulations ‘in so far as they remain capable of having effect’. The ‘common provisions’ are defined as ‘regulations 49 and 50 and Part IV of the 1997 regulations and the Investment Regulations’.

Background

9. In September 2000 my predecessor determined a complaint brought to him by Mr Carr, which also related to the early payment of his deferred benefits. My predecessor directed Southampton to obtain further appropriate medical evidence and reconsider Mr Carr’s application.

10. Mr Carr was examined by Dr Bruce, an Occupational Physician from Trident Medical Services, on 1 November 2000. Dr Bruce then wrote to Mr Carr’s GP, Dr Glasspool, on 2 November 2000,

“As you may be aware, Mr Carr is seeking early release of pension benefits … I have been asked to review the case on behalf of the City Council.

… Although he has a long list of complaints, it seems to me that the fitness for work as a Bus Conductor seems to relate principally to his musculo skeletal problems. I am aware that he has Paroxysmal Atrial Tachycardia treated by … but I do not believe this to be significant.

When I examined him, it seemed to me that the most significant problem was bilateral chronic Achilles Tendonitis. Has this been noted in the past? I would, therefore, be grateful if you could provide me with a summary of the musculo skeletal problems that Mr Carr has complained of over the last 5 years. I am aware that he saw Prof Shearer in 1996 and I have written separately to him …”

11. Dr Bruce also wrote to Mr Carr’s specialist, Professor Shearer on 2 November 2000,

“Mr Carr was seen in your department in 1996 for a problem affecting his ankles …

I would be grateful if you could let me know the diagnosis that was reached 4 years ago and whether you believe that the condition would be likely to improve, worsen or remain static. It would also be helpful for me to know your view as to whether the problem with which he presented in 1996 could have adversely affected his capacity to work as a Bus Conductor …”

12. According to Southampton’s OHD, they were told that Professor Shearer no longer worked at Southampton Hospital and were advised to contact the Director of Clinical Services regarding the release of Mr Carr’s records.

13. Mr Carr was asked to attend an appointment with Dr Ellis, a Consultant Rheumatologist. He initially declined to attend because he did not consider that any of his medical problems related to rheumatoid arthritis and Dr Ellis was not an occupational physician. On 24 October 2001 Dr Ellis wrote to Dr Bruce,

“[Mr Carr] consented to a medical report concerning musculoskeletal symptoms in relation to his work, more specifically the ankles and knees, his back and his neck.

I examined him on 27th June and arranged some further tests.

[Mr Carr] told me that his ankles had been painful in recent years, although originally it was the left side only. He says that the ankles are liable to “give way”, causing him to fall over. He does not take any medication for this problem, and he has had no recent treatment for it.

It is known that in October 1996, when he was seen in the Orthopaedic Dept following a twisting injury, x-ray showed a small osteophyte anterior to the ankle joint.

My examination showed Mr Carr to be normally mobile in the clinic, sitting down into the chair and getting up from it, and dressing and undressing.

Examination of the knees showed no abnormality. Examination of the ankles showed no swelling, nor heat at the joints. The movements both of the ankles, the subtalar, the mid tarsal and MTP joints were found to be painful to Mr Carr, but the range of movement in all these joints remained normal. As you had noticed, there is a slight swelling of the Achilles tendon 1 or 2 cms from their insertion, but this is not an area of pain. He has flat arches to his feet. On examination for the tendons and power of the muscles, there was a juddering weakness. The reflexes were normal and the plantar responses flexor.

Investigation did not reveal any abnormality …

Summary:

[Mr Carr] explained to me in detail how he had symptoms in many joints, as well as muscles, ligaments etc. but my examination and the investigations do not give any objective evidence that there is a significant disability of the type we normally encounter, stopping people from working. In particular, if there is significant osteoarthritis, the classical feature is of loss of range of movement. The more ordinary type of musculoskeletal pain, sprains and strains, will clear with some rest from work, without medical intervention. I also looked for some underlying inflammatory arthritis or general condition causing joint pains, with the blood tests, but these have returned a negative result.

I have therefore not been able to identify a significant disability in the musculoskeletal system, which would back up his claims of incapacity.”

Dr Ellis had also recommended a MRI scan but Mr Carr declined to undergo such a scan. 

14. Dr Bruce wrote to Southampton’s OHD on 17 December 2001,

“… I examined Mr Carr myself on 1 November 2000. As a result of my findings, I invited Dr Ellis, a consultant rheumatologist, to review Mr Carr’s musculoskeletal problems …

In your letter of 27 October 2000, you asked me to consider a number of points and I now believe that I am able to answer each:

· Mr Carr currently has a number of minor health concerns. The prognosis for each is good. There is, therefore, no medical reason to indicate that in 1998 Mr Carr was permanently unfit to undertake duties as a bus conductor.

· I can find no current medical reason to indicate that he is now permanently incapable of undertaking the duties of his former employment.

· I can find no medical reason to indicate that he would be incapable of undertaking any employment or any other comparable employment until he reaches his 65th birthday.”

15. Mr Carr did not accept Dr Bruce’s report because he said it was supposed to contain a diagnosis and prognosis of all his medical conditions. He stated that Dr Bruce did not carry out a full medical examination and therefore could not give a diagnosis and/or prognosis for all the medical conditions Mr Carr had identified. The conditions which Mr Carr has identified are:

· Heart problem, giving him some discomfort some times,

· Neck injury, confirmed by hospital and x-ray, limiting his ability to move his head,

· Back injury (suffered in the mid-1970’s), confirmed by hospital and x-ray, causing him problems on sitting, standing and lying down,

· Left ankle injury, confirmed by an Orthopaedic Specialist, now both ankles are causing problems,

· Chronic, acute Achilles tendonitis, causing problems when walking, sitting, standing and lying down,

· Flat feet and fallen arches,

· Athlete’s foot,

· Dermatitis on his hands, confirmed by a Dermatologist when Mr Carr was in his early 20’s,

· Swelling in his knees, causing pain when walking, sitting and lying down,

· Problems with his stomach following an appendix operation 15 years ago, causing discomfort when sitting, standing and lying down,

· Chest problems, including bronchitis, tonsillitis, sore throat and colds,

· Irritable Bowel Syndrome,

· Tinnitus.

16. On 14 January 2002 Hampshire notified Mr Carr that Southampton had again decided that he was not permanently incapable of performing his former duties and that therefore they could not pay his deferred benefits. Mr Carr appealed against this decision.

17. Mr Carr and a solicitor acting for Southampton appeared before Hampshire’s appeal panel on 2 August 2002. Hampshire issued its decision on 7 August 2002. Hampshire said that the appeal panel had noted the long history behind Mr Carr’s application for the early payment of his benefits on health grounds and had taken account of his previous appeals. They explained that the panel had considered all of the available medical evidence but had thought it appropriate to concentrate on the most recent report, i.e. Dr Bruce’s. Hampshire noted that Mr Carr had accepted that Dr Bruce was a doctor qualified in occupational health, although he did have arguments to raise about Dr Bruce’s report. They noted that Mr Carr had expressed the opinion that Dr Bruce’s report should not be relied upon because he had not undertaken a full medical examination of Mr Carr.

18. Hampshire said that the panel considered that the central issue was whether or not Regulations 27, 31 and 97 of the 1997 LGPS Regulations had been satisfied. In other words, that Mr Carr must be certified by an independent, registered occupational physician as being permanently incapable of discharging efficiently the duties for which he had been employed because of ill health or infirmity of mind or body. Permanently meant likely to continue at least until normal retirement age. Hampshire said that the only recent medical evidence submitted by an appropriately qualified physician was that from Dr Bruce. They went on to say that, even if the panel had disregarded Dr Bruce’s report, there was no other suitable evidence to support Mr Carr’s claim. Hampshire noted that the panel had asked Mr Carr why he had not obtained evidence of his own and that he had suggested that they take account of a recent assessment by the Benefits Agency. They noted that Mr Carr accepted that the criteria used for the Benefits Agency’s assessment differed to those required to be met under the 1997 Regulations. Hampshire said that the panel took the view that, for this reason, they could not take account of the Benefits Agency’s assessment.

19. Hampshire’s appeal panel had also received a report from the Treasurer to the Pension Fund. This outlined the background to the appeal and the provisions in the Regulations. The report noted that, at the time of Mr Carr’s first application, he fell to be considered under the 1995 Regulations. It also noted that the later Regulations had included a definition of ‘permanently’ and the requirement for certification from an appropriately qualified medical practitioner.

20. Hampshire said that the panel had come to the conclusion that there was no evidence before them, which satisfied the requirements of the 1997 Regulations, to the effect that Mr Carr was permanently incapacitated within the meaning of the 1997 Regulations. Mr Carr’s appeal was not upheld. Mr Carr did not take his case any further at this time by appealing to the Secretary of State as he was entitled to do.

21. Mr Carr made a further application for the early payment of his deferred benefits in 2003.

22. Mr Carr was seen by a Dr Howden at Southampton’s OHD on 9 July 2003. Dr Howden wrote to Southampton on 9 July 2003,

“… I was aware of the previous extensive involvement in this case, including multiple appeals, the last of which was heard by Hampshire County Council in August of last year. The review today was prompted by a more recent history of cardiac problems and so I have restricted my assessment and opinion to this as far as appropriate. I also had the benefit of a recently received GP report from Dr. Jewson, specifically in relation to his recent cardiac history.

Mr Carr suffered a heart attack in early January of this year and following further investigation underwent coronary bypass surgery in February of this year. He seems to have made a satisfactory recovery from this procedure and has, in fact, been discharged from further regular follow up with the cardiology specialist. As a consequence of this, there have been some modifications to his regular medications and these are likely to be life long.

Whilst trying to confine my assessment today to his more recent cardiac history, Mr. Carr also took the opportunity to detail again his many and varied medical problems which have previously been the subject of an assessment and opinion in respect of his capability to undertake previous employment as a Bus Conductor. My limited assessment of this and review of the previous opinions was that at most there has been only a minor deterioration in the symptoms. He continues to walk with the aid of a single walking stick which he uses on an intermittent basis and predominantly in order to increase confidence due to his ankle instability symptoms. I also spent some time discussing previous employment subsequent to ceasing as a Bus Conductor in 1982 and noted that he has not been in regular employment now for approaching ten years.

Following assessment today, I form the opinion that he has made a satisfactory recovery from his heart attack and subsequent surgery and that this more recent condition provides no new evidence to support the assertion that he may now be considered permanently incapable of discharging efficiently the duties of his previous employment as a Bus Conductor.”

23. On 24 July 2003 Southampton’s OHD wrote to Mr Carr informing him that Dr Howden was of the opinion that Mr Carr had made a satisfactory recovery from his recent heart surgery and that,

“… this condition provides no new evidence to support an assertion that you may now be considered permanently incapable of discharging efficiently the duties of your previous employment.”

24. Mr Carr appealed against this decision and Hampshire’s appeal panel considered his case on 1 March 2004. Hampshire wrote to Mr Carr on 3 March 2004 informing him that his appeal had not been upheld. They said,

“In considering your appeal, the Panel took fully into account all documents and letters submitted by you and also the submission made by Southampton City Council and the memorandum submitted to them by Dr P Howden dated 9 July 2003. The report of the Treasurer to the Pension Fund was also taken into account.

The Panel considered that the main issue in your appeal was whether or not Regulations 27, 31 and 97 of the [LGPS] Regulations 1997 were satisfied in your case. This means that the Panel must be satisfied by evidence from an independent registered medical practitioner, who is qualified in occupational health medicine, that you are permanently incapable of discharging efficiently the duties of your previous employment with Southampton City Council, because of ill health or infirmity of body or mind, and this condition must be anticipated to continue until your normal retirement age. The Panel took the view on legal advice from their Clerk that, without such a certificate from a properly qualified medical practitioner, it is unable, as an Appeal Panel, to allow earlier access to any preserved pension benefits on the basis of ill health.”

25. Hampshire said that the Panel had looked at the medical evidence submitted and they noted that Mr Carr had not submitted any medical evidence indicating compliance with the criteria in the Regulations. They said that the only recent medical evidence submitted from an appropriately qualified medical practitioner was that of Dr Howden. Hampshire said that the Panel had taken into account the evidence from Dr Howden and had also taken into account the fact that Mr Carr had not obtained any medical evidence, despite having had the time to do so and having been advised to do so by his solicitors.

26. Mr Carr appealed further to the Secretary of State, who issued his decision on 15 September 2004. The Secretary of State determined that Mr Carr’s application should have been considered by reference to the 1995 LGPS Regulations rather than the 1997 Regulations because he had ceased to be an active member of the LGPS in 1982. The Secretary of State decided that there was no evidence to show, either conclusively or on the balance of probabilities, that Mr Carr was suffering from permanent incapacity at the time he applied for the early payment of his deferred benefits.

27. Southampton were asked if they had queried Dr Howden’s reference to Mr Carr’s use of a walking stick at the time he reported to them in 2003. In response, Southampton have submitted a memorandum from Dr Howden dated 25 August 2005 in which he says,

“… you have requested clarification in respect of the documented use of a walking stick by Mr Carr at the time of my medical assessment of him on 9th July 2003. Reviewing my medical notes from the time of this assessment, I can see no evidence to suggest that the reported use of a walking stick was due to any specific medical recommendation for any of his previously reported and well documented medical conditions. As such I would consider the use of the walking stick to have been a personal preference and not a necessity which clearly would have been considered incompatible with his previous employment as a bus conductor.”

28. Mr Carr has submitted a copy of an Incapacity for Work Medical Report Form which had been completed in May 2002 as part of an assessment to determine whether he qualified for Incapacity Benefit. This listed him as suffering from pain in both ankles, pain in both knees, back pain, neck pain, irregular heart beat, athlete’s foot, dermatitis on both hands, Irritable Bowel Syndrome. The report recorded that Mr Carr had problems with his ankles, back and neck and that he had trouble sitting, standing or walking for extended periods of time. The doctor completing the report ticked a box indicating his advice to be,

‘there is unlikely to be a significant change in the present medical condition or the functional effects of the condition … in the longer term’.

Mr Carr is in receipt of Incapacity Benefit, which is due for review in 2007.

29. Mr Carr is concerned that account has not been taken of the physical and mental requirements and working conditions of his former employment as a bus conductor. In particular, Mr Carr points out that previously passengers were allowed to smoke on the top deck of the bus, which he states would be detrimental to his health. Mr Carr has also mentioned that he is currently under investigation to establish the cause of pain he experiences in his chest. Mr Carr states that he has attended Southampton General Hospital on more than 64 occasions in the past 10-12 months but his specialist and his GP have not been contacted.

CONCLUSIONS

30. I concur with the Secretary of State that the appropriate Regulations by reference to which Mr Carr’s application should be considered are the 1995 Regulations. Regulation 97 (9) of the 1997 Regulations cannot apply because it refers to Regulations 27 and 31, which do not apply to Mr Carr. This applies equally to the subsequent regulations which flow from Regulation 97(9). Regulation 97 of the 1997 Regulations applies only insofar as it requires the decision in the first instance to be made by Southampton as Mr Carr’s former employing authority.

31. Both Southampton and Hampshire considered Mr Carr’s application for the early payment of his deferred benefits in relation to Regulations 27 and 31 of the 1997 Regulations. The qualifying condition under the 1997 Regulations is that the deferred member should be permanently incapable of discharging efficiently the duties of his former employment. Permanently is defined as lasting at least until the member’s 65th birthday. Under the 1995 Regulations, a deferred member may receive immediate benefits from any date on which he becomes incapable, by reason of permanent ill-health or infirmity of mind or body, of discharging efficiently the duties of the employment he has ceased to hold. ‘Permanent ill health’ is not defined in the 1995 Regulations but case law has held that permanent can be taken to mean lasting at least until the member’s normal retirement date. In Mr Carr’s case this would be his 65th birthday.

32. The conditions specified in Regulations D11(2)(b) and 31 are close enough to mean that there is unlikely to have been a different outcome as a result of the authorities’ error in considering his application by reference to Regulation 31 rather than by reference to Regulation D11(2)(b). Hampshire said that they were unable to agree to Mr Carr’s application in the absence of a certificate from a properly qualified medical adviser. The 1995 Regulations do not require a certificate as such but on the evidence before them it is unlikely that Hampshire would have acceded to Mr Carr’s request for early payment of his pension.

33. Southampton (and subsequently, Hampshire and the Secretary of State) based their most recent decision to refuse Mr Carr’s application largely upon Dr Howden’s report of July 2003. Dr Howden said that he was aware of Mr Carr’s previous appeals and his report indicates that he had access to previous medical reports. Dr Howden opened his report by saying that he had restricted his assessment to Mr Carr’s heart condition. He reported that Mr Carr had made a satisfactory recovery and had been discharged by the specialist. If indeed Dr Howden had confined his report to Mr Carr’s heart condition I would have expected Southampton to have sought further advice as to Mr Carr’s other medical conditions. It is clear from Dr Howden’s report, however, that Mr Carr had raised his other medical conditions and that Dr Howden had reviewed them in the light of the previous reports and his own assessment of Mr Carr. 

34. I note Mr Carr’s comment concerning a full examination. There is no requirement in the 1995 Regulations for such an examination and I see nothing intrinsically wrong with leaving this to the discretion of the medical adviser. 

35. The previous medical reports did not conclude that Mr Carr’s medical conditions were such that he would be permanently incapable of discharging the duties of a bus conductor. Dr Howden was of the opinion that there had been only minor deterioration in Mr Carr’s conditions. 

36. I am concerned that Southampton did not pick up on Dr Howden’s comment concerning Mr Carr’s use of a walking stick until my investigation of his complaint. This suggests a lack of critical appraisal of the report on their part. I could also say the same of Hampshire and the Secretary of State. Having said that, Dr Howden is likely to have given the same response in 2003 as he did to their later request for clarification, i.e. that Mr Carr’s use of a walking stick is elective rather than of medical necessity. 

37. I am satisfied that Dr Howden was aware that Mr Carr’s former employment had been as a bus conductor. I also take the view that the role of a bus conductor (past and present) is sufficiently well known for there to be little doubt that Dr Howden understood what the job would entail.

38. Mr Carr provided a copy of the Benefit Agency’s assessment. The Benefit Agency’s medical adviser indicated that he did not think there would be significant change in Mr Carr’s condition ‘in the longer term’. I note however that Mr Carr’s benefit is due for reassessment in 2007 and therefore I have some doubts over just what timescale their medical adviser had in mind in referring to the ‘longer term’.

39. Had Southampton considered Mr Carr’s application by reference to Regulation D11(2)(b) and obtained clarification from Dr Howden concerning Mr Carr’s use of a walking stick, it is likely that they would have come to the same decision. I am not persuaded that this decision can be considered perverse. Despite the obvious flaw in Southampton’s decision making process and their failure to seek clarification from Dr Howden, I am not persuaded that Mr Carr has suffered injustice. I do not therefore uphold his complaint. 

40. I note Mr Carr’s reference to his current attendance at Southampton Hospital and the investigations he is undergoing. However, the question under consideration is whether Mr Carr was eligible for the early payment of his deferred benefits in 2003. Subsequent developments in Mr Carr’s health are not relevant to establishing this. They may, however, mean that Mr Carr could make a fresh application if he believes that his condition has now deteriorated to the extent that he meets the criteria in the Regulations.

DAVID LAVERICK

Pensions Ombudsman

24 January 2006
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