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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
Applicant
:
Mrs C M Trumper

Scheme
:
NHS Pension Scheme 

Respondents
:
Swansea NHS Trust 

NHS Pensions Agency

MATTERS FOR DETERMINATION (dated)

1. Mrs Trumper complains that her employer, Swansea NHS Trust (the Trust), has wrongly refused to recognise her sessional (“call out”) payments as pensionable under the regulations governing the NHS Pension Scheme (the Scheme). 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PROVISIONS IN THE SCHEME REGULATIONS
3. The statutory provisions for the Scheme are set out in the National Health Service Pension Scheme Regulations 1995 (the 1995 Regulations). Part C1(1) of the 1995 Regulations defines “pensionable pay” as: 

“……..all salary, wages, fees and other regular payments made to a member in respect of pensionable employment as an officer, but does not include bonuses, payments made to cover expenses or payments for overtime.”

MATERIAL FACTS
4. Mrs Trumper was born on 26 October 1944. She is a member of the Scheme and her Normal Retirement Age is 60.  She retired on 31 March 2006.

5. She has been employed on a full time basis for the past 20 years or so by the Trust in Morriston Hospital as a Biomedical Scientist (formerly classified as a Medical Laboratory Scientific Officer (MLSO)). She worked an extended day system and her duties were carried out during either contractual “core time” and “extended hours” or non-contractual “out of hours”.  

6. According to the main terms and conditions of her service with the West Glamorgan Health Authority, her normal hours of duty were 37 hours a week (exclusive of meal times). 

7. About three years into her job, Mrs Trumper decided to participate in the “on call” arrangement offered by the Trust for work performed during non-contractual hours for which she would receive a standby payment, even if she had no calls, plus an amount for each call received. This arrangement was replaced in 1997 with one (see Appendix) for which she would receive separate standby (“on call”) and sessional (“call out”) payments even if she had no work to perform during the non-contractual working hours. The amounts payable did not depend on the grade of staff and were not linked to basic pay or overtime rates. 

8. Under the new arrangement, her departmental working hours were categorised as follows:

On Weekdays
Core working hours: 8.45am to 5.00pm

Extended working hours: 12.00pm to 8.00pm. 

On Saturdays

Saturday morning work: 9.00am and 1.00pm.

Haematology/Transfusion Non-Contractual Working Hours

Weekdays: 8.00pm to 8.45am.

Saturdays: 1.00pm to 9.00am. 

Sundays:  9.00am to 5.00pm and 8.00pm to 8.45am.

Coagulation Non-Contractual Working Hours

Weekdays: 8.00pm to 0.00am.

Saturdays:  1.00pm to 9.00am.

Sundays: 9.00am to 0.00am (Monday).   

9. Call Out payments made during the non-contractual hours were as follows: 

Haematology/Transfusion Non-Contractual Working Hours

Call Out payment = 11 calls/ weeknight



          19 calls/ Saturday

                               11 calls/ Sunday 9.00 a.m. – 5.00 p.m.

                                              12 calls/Sunday 5.00 p.m. – 8.45 a.m.

Coagulation Non-Contractual Working Hours

               Call Out payment =  3 calls/ weeknight

                                     
8 calls/ Saturday




          10 calls/ Sunday

10. Mrs Trumper received a roster for the new arrangement that set out the daily non-contractual “on call” periods.

11. In October 2002, Mrs Trumper discovered from her payslip that her Saturday morning work pay was no longer being treated as pensionable and had not been taken into account in the calculation of her “Statutory Leave” supplement. Upon investigation with the Trust, she was informed that, between July 2001 and September 2002, these hours had mistakenly been treated as being worked within the contractual hours of duty as opposed to additional hours in excess of normal duty. Payment for these hours had therefore been incorrectly classified as pensionable and allowed for in the calculation of her “Statutory Leave” supplement.

12. The Trust informed her that they would not be seeking reimbursement of her overpaid “Statutory Leave” supplement and would be returning the overpaid pension contributions to her. 

13. Mrs Trumper asked the Trust to ascertain from the NHS Pensions Agency (the Agency) whether it was possible to maintain the pensionable status of her Saturday morning work pay. Their response was that the Scheme Regulations were very rigid and allowed for little, if any, discretionary amendments. Therefore they had no choice but to refund her overpaid pension contributions.   

14. In January 2003, Mrs Trumper made the same enquiry direct to the Agency which responded, on 26 February 2003, as follows:

“……you work an extended day system on weekdays for which you receive an enhanced payment which is part of your pensionable pay. The extended hours during the week are part of your contract but the hours worked on Saturday do not form part of your contract and in effect are overtime, therefore, these payments cannot be made part of your pensionable pay. 

“All “on call” payments form part of your pensionable pay but the actual work done if called out is not pensionable, as this again is worked over and above your whole-time hours and is therefore classed as overtime.”   

15. On 17 April 2003, the Human Resources Department for the Cardiff and Vale Trust issued its directorate to all relevant managers and staff participating in certain “on call” schemes. For these schemes, the “on call” payments were based on a fixed number of calls and made regularly regardless of the hours worked. The announcement stated that, as a result of a specific “test case” within the Trust, and in view of the specific, definitive advice received from the Agency, the Trust’s Senior Management had concluded that payment for “work done” for these schemes would be deemed pensionable from 1 April 2003. Mrs Trumper received a copy of the Directorate and told the Agency:

“Now Cardiff and Vale NHS Trust has confirmed the (“call out”) payments as pensionable. I am being penalised as regards my pension entitlement for working for Swansea NHS Trust when the “out of hours” work I do is the same as the other Trusts and the payment is the same i.e. I receive the same payment regardless of the amount of work done out of hours. Indeed I would get the same payment even if I had no work to do out of hours……. A pension scheme claiming to be a NHS Scheme should be the same for all staff doing the same job regardless of which NHS Trust employs them.”  

16. On 9 December 2003, Mrs Trumper was notified that the Trust had agreed to include the whole payment which she received from the “out of hours” arrangement in the calculation of her holiday pay under the European Working Time Directive.  In doing so, the Trust had recognised that this arrangement was contractual as defined in the Welsh Guidance Letter of June 2002 which stated that:

“Payments made to staff who are required to participate in a formal emergency duty roster which is considered to be contractual, i.e. is regular, compulsory and guaranteed, should therefore be included in the calculation.”

Mrs Trumper confirmed her continual participation in this arrangement, rostered on six monthly cycles, from April 2003 (until notification in writing of her intention to withdraw).  

17. At the first stage of the Scheme’s Internal Dispute Resolution Procedure (IDRP), the Agency ruled, on 5 June 2004, that the payments received by Mrs Trumper for both “on call” and “call out” were pensionable.   

18. The Trust wrote to the Agency on 14 June 2004,  to challenge the outcome of the first stage of the IDRP, as follows:

“……I remain convinced that the payment referred to as “Call Out” on the payslip should not be subject to pension contributions…….. 

Mrs Trumper receives two payments for On Call/Call Out:

1. Referred to as “MLSO On Call” on the payslip.

This payment is made as reimbursement for being available to respond to a call out situation. It does not represent any work performed and, therefore, reflects the circumstances described in paragraph 3.15.1 of the NHS Pension Scheme Employer Guide which states that such payments are subject to pension contributions.

2. Referred to as “Call Out” on the payslip.

This payment is made as reimbursement for any work actually performed in response to a call out situation. Although, as a local agreement, the payment is a set amount per occasion and does not, therefore, reflect a particular number of hours worked it is a fact that no matter how many hours or minutes are actually worked this payment is made solely in recognition of those extra hours worked. I believe, therefore, that this payment falls within the definition of paragraph 3.15.2 of the NHS Pension Scheme Employer Guide which states that such payments are in the nature of overtime and as such are not subject to pension contributions.

Mrs Trumper does not receive a (singular) fixed payment that represents both on call (being available) and hours actually worked. She actually receives one payment for being on call and a second, separate, payment for work performed.  

Acknowledging that the payment for work done does not reflect a specific number of hours worked, it does however represent an acceptable average…and, as Mrs Trumper is a whole time employee, the whole…..payment is representative of overtime and cannot, therefore be classed as being subject to pension contributions. I would be most fearful of the precedent you may set if you instruct us to deduct pension contribution from a payment that is wholly….…representative of overtime hours worked.” 

19. The Agency reversed their decision that “call out” payments were pensionable, at Stage 2 of the IDRP on 31 August 2004, after consideration of the additional arguments provided by the Trust. 

MRS TRUMPER’S SUBMISSIONS

20. Mrs Trumper claims that Saturday morning work is a contractual requirement which she says she used to be compensated by time off during the week on a time for time basis.  She therefore believes that pay received for this work should be pensionable. She says that the Trust had confirmed this to her in two separate telephone calls and, having relied on their advice, swapped, with her colleagues, pensionable work for Saturday morning work. She asserts that, if this work was considered as overtime, then it was not contractual and could not be treated as part of a normal working rota. If this was the case, she claims that there could be no guarantee that staff would work Saturday mornings, meaning that this work would have to be covered by the standby payment which was pensionable. 

21. Mrs Trumper says that her “call out” payments are inextricably linked to her standby payments (i.e. one is not paid without the other and the payments are the same regardless of grade of worker). She therefore believes both payments should be classed as pensionable.

22. She asserts that the only difference between her case and the one involving the Cardiff and Vale NHS Trust, where “call out” payments were deemed pensionable, is that the “call out” payment was consolidated with the standby payment in the latter case and not treated as two separate elements. She says that her standby and “call out” payments should be also treated as one payment.
23. Mrs Trumper has submitted to my Office statements prepared by Mr A Roderick (Automated Haematology Laboratory Manager, University Hospital of Wales), Ms J  Jones (Manager Hospital Transfusion Practitioners, Welsh Blood Service) and Mr R Munro (Senior Chief BMS at the Haematology Department of the Swansea NHS Trust) which she believes support her claim that the standby and “call out” payments form a single payment that is regular, fixed and paid regardless of the hours worked.

24. In Mr Roderick’s statement, dated 20 May 2005, he wrote:

“I wish to confirm that I……was part of the staff side group that negotiated the October 1997 out of hours agreement.

I participated in the “on call” service at Swansea NHS Trust……

…..I agreed that all dates allocated with my name were my responsibility and if I was unable to perform one of my rostered sessions then the onus fell on me to cover the session if I could not find a replacement.

The payment was made up of both a standby and sessional portion with neither being paid in isolation of the other. The fixed payment was made regardless of volume of work; even if there was no work to perform.

I currently work at the University Hospital of Wales, Cardiff…..and still participate in an “on call” roster that is superannuable in its entirety…..UHW still have both the standby and sessional payment made and the two are superannuable.”  

25. In  Ms J Jones’ statement, dated 19 May 2005, she wrote:

“Whilst employed with Swansea NHS Trust…..one of my duties was to prepare the “On Call” Roster. Once the roster was completed, usually 6 months in advance, the named person for that date would be responsible for covering the session……

The BMS staff participating in this roster were required to sign an agreement which was effective from April 2003 which stated that participation in the formal emergency roster was considered to be contractual, i.e. regular, compulsory and guaranteed.” 

26. Mr Munro’s statement was similar to those made by Mr Roderick and Ms Jones. 

27. Mrs Trumper refutes the assertion of both the Agency and the Trust that she had maximised her pensionable earnings by participation in the “on call” rota during the period leading up to her retirement. She says that the swapping of shifts would only have been possible with the mutual agreement of her colleagues and was not necessarily at her instigation. 

28. She also says that when her father passed away in June 2002, she found it difficult to perform her allocated non-contractual “out of hours” duties and therefore swapped some of them for Saturday morning work. By doing so, she asserts that there would have been a slight increase to her pensionable pay (if Saturday morning work was considered pensionable) but she would have forfeited her call out payments resulting in a significant reduction in her income. She also asserts that, if she had been told that Saturday morning work was non-pensionable, she could have worked her non-contractual hours. 

SUBMISSIONS BY THE NHS PENSIONS AGENCY

29. The Agency’s position is that, if a full-timer works whilst “on call” and receives a separate payment for the hours actually worked, which hours take him/her over the full-time hours for his/her grade, then the payment is classed as overtime and is therefore not pensionable. However, if a full-timer receives a regular, fixed payment for both “on call” and hours actually worked and the payment does not attach to specific hours worked, then it is classed as an availability payment and falls within the definition of pensionable pay under regulation C1(1) of the Regulations (NHS Pension Scheme Regulations 1995).

30. The Agency says that it aims to apply the provisions of the Scheme’s regulations consistently but it is the responsibility of NHS employers to consider the pension implications when negotiating local pay arrangements. Any view offered by the Agency on whether a particular payment was pensionable or not must therefore rely on what it was being told regarding the nature of the payment.

31. The Agency wrote, in their letter of 26 September 2005 to my Office:

“….Swansea NHS Trust advised the Agency that she (Mrs Trumper) was paid an availability payment and a call-out payment based on a fixed number of calls. The call out payment was made regardless of whether any work was actually performed. They further advised that whilst staff must participate in the rota for a specified period, participation is voluntary. With suitable notice staff have the freedom to opt in and out of the rota, volunteer for extra shifts, exchange shifts or give shifts away. The individual who covers the shift received the payment. Based on this further information and the degree of flexibility the arrangements offer, the Agency reached its view that the payment was a payment for work done or work expected to be done, it could not be classed as regular and was therefore non-pensionable in accordance with Regulation C1 (1).

We believe that our decision is supported by a break down of Mrs Trumper’s call out payments, which reveal that payments fluctuated considerably.”

32. In their letter dated 17 May 2006 to my Office, the Agency stated that, hypothetically, if Mrs Trumper had worked for the Cardiff and Vale NHS Trust, then there would have been potential for her to increase her pensionable earnings by participation in the “on call” rota during the period leading up to her retirement. They also wrote:

“The NHS Pension Scheme…….is a final salary arrangement and the payment of timely and appropriate contributions throughout the whole of a member’s career is key to ensuring the balance between funding and liabilities. If left unchecked, any manipulation of earnings in the latter stages of a career will lead to the payment of unfunded benefits. If widespread this could have serious implications for scheme funding.”   

33. The Agency says that, as a result of Mrs Trumper’s complaint, it was their intention to issue further guidance on call out payments in due course, to all NHS employers as part of an employer newsletter. They assert that their advice to the Cardiff and Vale NHS Trust would now be different in that they would view “call out” payments as non-pensionable in the same way as they are currently treated at Swansea NHS Trust. Although the Agency are unable currently to confirm precisely  what they will do about those Scheme members who (in good faith) are receiving pension benefits which have been calculated incorrectly, they will consider this matter at the same time as issuing the advice on “call out” payments. 

34. The Agency also assert that this inconsistency does not provide a basis for allowing Mrs Trumper to have her call out payments with Swansea NHS Trust treated as pensionable.

SUBMISSIONS BY THE SWANSEA NHS TRUST 

35. In their letter of 25 February 2005 to my Office, the Trust state that references to elements of pay which are payable whilst an employee is on annual leave under legislation pertaining to the European Working Time Directive is a totally separate issue. They should therefore not have any bearing upon whether or not an element of pay should be subject to pension contributions. 

36. In their e-mail dated 13 June 2006 to my Office, the Pathology Services Manager at the Trust wrote:

“Originally Saturday morning working was undertaken and lieu time was granted in the week before or after the Saturday worked, therefore this was part of the 37 hour week.

Due to the low staffing levels in the Haematology Department it became difficult to let staff have the lieu time and it was agreed on a temporary basis to pay for Saturday morning working. As an administrative convenience I asked staff to claim for payment using the extended hours claim form. As you have stated extended hours payment is pensionable, however it was never intended for Saturday morning payments to be pensionable as they were clearly overtime payments made in compensation for the inability to grant lieu time. Once payroll realised my error they corrected the payments. I am unable to confirm whether payroll staff confirmed to Mrs Trumper that the Saturday morning payments were pensionable, even if they had it was probably on the basis of the form used as no other information was given to the payroll staff at the time.”

It is my understanding that Mrs Trumper swapped Saturday morning working for other overtime sessions (evenings and weekends, non pensionable) as it was her belief that the Saturday morning payments were pensionable and was therefore maximising her pensionable pay.” 

SUBMISSIONS BY THE CARDIFF AND VALE TRUST

37. In a letter dated 21 December 2005 to my Office, the Directorate Manager of the Laboratory Medicine at the University Hospital of Wales wrote that:    

“We have several “on call” schemes within the Directorate but the comparative systems, based on a fixed number of calls per session, are found within the Departments of Haematology and Medical Biochemistry. It is on that basis that I answer your questions….

1)  (Sessional i.e. “call out”) payments only vary with the length of the session and/or when that session falls (i.e. weekday or weekend). There is no link to work performed.

2) Participants only declare their intention to withdraw, otherwise it is assumed that their names can be taken forward when new rotas are drawn up…….”  

He also stated that sessional payments were dependent on appearance for work although not on the number of hours worked and may be received by covering for other staff (and vice versa).

CONCLUSIONS
38. I see no reason to doubt the Trust’s statement that the hours worked on Saturday do not form part of Mrs Trumper’s contractual hours and cannot therefore be made part of her pensionable pay. I am prepared to accept the explanation given as to why the Trust’s staff had been asked to use the extended hours claim form to claim for Saturday morning working pay, leading to the administrative error of treating these hours as pensionable between July 2001 and September 2002 being made. Although I have noted her claim that the Trust told her twice by telephone that Saturday morning work pay was pensionable, there is no supporting evidence to enable me to conclude with sufficient certainty that such advice was indeed given. Also, the Trust’s assertion that Mrs Trumper may have swapped other non pensionable overtime sessions (evenings and weekends) for Saturday morning working to maximise her pensionable pay, given her belief that the Saturday morning payments were pensionable, seems plausible to me.

39. I am therefore reluctant to accept that she was misled by the Trust into swapping pensionable work for non-pensionable Saturday morning work with her colleagues.

40. There is nothing within the 1995 Regulations which specifically states whether or not “call out” payments are pensionable. The 1995 Regulations define “pensionable pay” as all salary, wages, fees and other regular payments. Salary, wages and fees are not defined in the 1995 Regulations, however.

41. Mrs Trumper believes that her “call out” payments should be pensionable because participants in the “out of hours” arrangement for the Cardiff and Vale NHS Trust receive “on call” and “call out” payments, which are both pensionable, and the Swansea NHS Trust arrangement in which she participates is fundamentally the same. She says that “call out” and “on call” payments are inextricably linked and therefore asserts that both payments should be classified as “availability” payments which falls within the definition of pensionable pay in the Regulations. 

42. It is clear from the evidence presented above that “call out” payments for both arrangements are based on a set number of calls, length of session and/or when that session falls (i.e. weekday or weekend) and are also dependent on the type of work done (e.g. Haematology/Transfusion or Coagulation).

43. Although Mrs Trumper is correct in saying that “call out” payments are not paid without an “on call” payment, which is pensionable, this does not mean that “call out” payments should automatically be regarded as pensionable through their linkage. 

44. I therefore agree with the Agency that “call out” payments cannot be interpreted as “regular” in the way intended by the Regulations because they are variable in amount and represent payments for work done (regardless of whether any work was actually performed) and cannot be made part of her pensionable pay. 

45. During the course of my investigation, the Agency has informed me that, having carefully considered all the evidence submitted, they are now in agreement with Mrs Trumper’s view that the “on call” arrangements are fundamentally the same for both Swansea NHS Trust and the Cardiff and Vale NHS Trust and that their previous advice given to the latter Trust would now be different, in that they would regard the sessional payment as non-pensionable in the same way as at the former Trust. The Agency have also said that they intend to issue further guidance to all NHS Employers on the non-pensionability of sessional payments soon. 

46. I expect the Agency to now ensure that all the trusts which have previously decided that sessional payments were pensionable will apply this guidance consistently so that the existing inequality in the calculation of Scheme benefits between trusts which Mrs Trumper has highlighted will be eliminated. The NHS Pension Scheme will then be the same for all staff regardless of which particular NHS Trust employs them and one of the main grounds for Mrs Trumper’s complaint will have been eliminated. 

47. I do not uphold Mrs Trumper’s complaint.  

CHARLIE GORDON

Deputy Pensions Ombudsman

3 August 2006
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