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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr C Panaro

Scheme
:
Local Government Pension Scheme

Employer
:
Stirling Council

MATTERS FOR DETERMINATION 

1. Mr Panaro asserts that his pension should have been calculated on the basis of a final salary which took account of his tied accommodation allowance.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. Mr Panaro has asked me to hold an oral hearing before I determine the matter.  But as can be seen from the final paragraph of this determination I believe the case turns on the terms set out in the written contract of employment.  An oral hearing is not going to help me determine what those terms were.

RULES OF THE SCHEME

4. The Local Government Pension Scheme (Scotland) Regulations 1998 (SI 366/S.14) (the  "Regulations")  define pay as follows:

Meaning of "pay"

12. - (1) An employee's pay is the total of -

(a) all the salary, wages, fees and other payments paid to him for his own use in respect of his employment.

(b) any other payment or benefit specified in his contract of employment as being a pensionable emolument.

(2) However, an employee's pay does not include -

(a) payments for non-contractual overtime;

(b) any travelling, subsistence or other allowance paid in respect of expenses incurred in relation to the employment;

(c) any payment in consideration of loss of holidays;

(d) any payment in lieu of notice to terminate his contract of employment;

(e) any payment as an inducement not to terminate his employment before the payment is made;

(f) any amount representing the money value of the provision of a motor vehicle …

(g) any compensation paid under the Local Government (Compensation for Reduction of Remuneration or Reorganisation) (Scotland) Regulations 1995

(10) No sum may be taken into account in calculating pay unless income tax liability has been determined on it.

MATERIAL FACTS

5. Mr Panaro commenced employment as a Head Janitor at Stirling High School with effect from 1 November 1999.

6. Mr Panaro says that at his interview before appointment he was told that he would be required to live in a 'tied house' and when he enquired what this meant he was told that 'no expense would be incurred by his residence' in the tied accommodation.

7. On 11 September 2001, Stirling Council's Service Manager wrote to Mr Panaro:

"It has been brought to my attention that there are no payroll deductions being made from your wages, for heating and lighting contributions. The current charge is £23.82 per week and is payable by janitors residing in Schoolhouses. I am not aware of any reason why you should be exempt from charges, or indeed have any entitlement to reduced payments. It has possibly just been an oversight, and the proper procedures not put in place when you took up the position.

On the basis that it may have been caused by error, I am not going to pursue recovery of any payments which would have been due to date, but propose that the deductions commence from the pay you will receive on Thursday 20th September 2001…"

8. Mr Panaro successfully contested that decision by using his Employer’s Grievance Procedure. The decision stated:

"I have decided to uphold your grievance and will make arrangements for the deductions to cease and the deductions made to be repaid.

I wish to make it absolutely clear that my decision had been made in view of the exceptional circumstances of the breakdown in the normal process following your interview and verbal offer of appointment. I accept that you should have received a written letter of appointment and clear notification of the deductions that the Council is required to make in accordance with the conditions of service agreed for janitors residing in tied houses. Further, that payroll should have been instructed to make the deductions from the week you took up residence in the house.

I took account of the fact that you had no reason to be familiar with these arrangements or aware of the deductions paid by the previous post holder or other janitors. You had accepted in good faith your understanding of the conditions of the appointment and had not had the opportunity to examine a written statement.

[The Service Manager's] decision to rectify the error when it was brought to his attention was correct and in accordance with Council policy. However, the purpose of the Grievance process is to give an opportunity for the individual circumstances to be independently examined and a decision taken in accordance with what is reasonable and fair in those individual circumstances.

My decision is without prejudice to any other arrangements in place for other occupants of tied houses who would have had the proper notification and knowledge of the arrangements relating to the conditions of service.

I shall make arrangements for you to be given a letter of appointment and statement of particulars reflecting my decision. You should note that the terms and conditions any employee of the Council might alter in the future as a result of negotiation in accordance with agreed collective bargaining process."

9. Mr Panaro did not receive a written Contract of Employment (called a 'Statement of Particulars') until 19 December 2001. This was subsequently amended and replaced on 22 February 2002 and 14 March 2002.

10. The Contract of Employment finally issued to Mr Panaro on 14 March 2002 included the following term:

"Tied House

It is a condition of your employment that you occupy the tied house. This house is occupied on a rent free basis and you are required to maintain this property to an acceptable standard. On a personal and preserved basis you will not contribute towards council tax, heating or lighting charges. However, you should note that this will be without prejudice to any collective bargaining with janitors on payment arrangements for tied houses."

11. Mr Panaro's payslip dated 20 September 2001 showed that an allowance was paid for 'Provided Accommodation' of £36.39, together with an equivalent deduction, thus effectively making the occupancy rent-free.  Deductions were also made for 'Heat Light Jans' £23.82 and 'Heat Light VAT' £1.90. Pension scheme contributions at 6% were deducted from the Provided Accommodation Allowance.

12. Two weeks later, on the payslip dated 4 October 2001, the various Tied Housing allowances and deductions were reversed and the additional pension scheme contributions refunded.

13. Mr Panaro was awarded ill health early retirement with effect from 17 November 2002.

14. Following his retirement, Mr Panaro invoked the Internal Disputes Resolution Process under Regulation 101 of the Local Government Pension Scheme (Scotland) Regulations 1988. Part of his complaint was that Stirling Council had decided not to treat his Tied Housing Allowance as pensionable. In their Decision Letter, the Scottish Public Pensions Agency noted:

"5.7 on the question of the tied housing allowance, you contend …that you were told during the interview that you would receive an allowance towards the cost of the tied housing so that in effect it would cost you nothing. (You point out that this allowance appeared on your pay advice note dated 20.09.01, but that following the grievance procedure initiated by you, the allowance was removed from subsequent pay advice notes.) … however, you state that "…[the Head of Planning and Resources] accepted that the interview panel had not raised the issue of the tied house, etc."

5.8 you refer to a booklet, the Manual Workers Scheme of Pay and Conditions of Service, paragraph 5.8 of which states that the allowance would be subject to superannuation. You state that you have since learnt that other janitors in tied housing do get the allowance and it is subject to deductions for superannuation purposes;

5.9 you point out that…Falkirk Council stated that tied accommodation could be treated as pensionable provided it was covered in the  contract of employment. You contend that it was included in your verbal contract of employment that was in force from November 1999, although it was not in the written contract issued in March 2002. You therefore consider that it should have been included in respect of the 2 years in question;

10 In relation to the question of the value of the tied housing, the Scottish Ministers note the following points:

10.1 it would appear that, whatever else was or was not stated at the interview on the question of tied housing, no clear statement was made by the Council about the pensions status of any allowance pertaining to tied housing;

10.2 the Scottish Ministers note that the Statement of Particulars do not contain any statement to the effect that allowances paid in respect of tied housing are to be treated as pensionable emoluments;

10.3 you have referred to a document entitled "The Manual Workers Scheme of Pay and Conditions of Service" and enclosed an extract including a paragraph entitled "Rate Free Accommodation" which states that the payment should …be subject to…superannuation regulations." However, the Scottish Ministers understand that the document dates from 1995 and therefore describes the position prior to the introduction of the 1998 Regulations, which require that only those payments covered by a person's contract of employment may be treated as pensionable emoluments;

10.4 in the opinion of the Scottish Ministers, in view of the fact that no agreement was reached at the interview on the pensionability of an allowance for tied housing, nor was provision made for treating such an allowance as pensionable in the subsequently issued Written Terms and Conditions, the Council were correct to not to treat the tied accommodation as a pensionable emolument in terms of regulation 12(1)(b) of the Regulations;

12 With regard to the tied housing, the Scottish Ministers have reached the view for the reasons given in paragraphs 10.1 to 10.4, that any allowance paid in relation to such housing would not constitute a pensionable emolument"

15. Mr Panaro then sought the assistance of OPAS and they elicited the following response from the Scottish Ministers:

"…any payment in addition to normal salary must be specifically covered by the contract if it is to count for pensions purposes. In the opinion of the Ministers, this can include a verbal alteration to a written contract by the parties or, as was the case with Mr Panaro's excess overtime, actions by the employer which treat the payment as if it were pensionable, such actions being neither rescinded by the employer, nor challenged by the member, before the cessation of employment and the putting into payment of the resulting benefit.

These conditions did not apply in the matter of the tied housing. Mr Panaro himself said…that the issue of tied housing was not discussed during his job interview. No reference to tied housing is made in the Written Particulars, and no sustained actions were taken by the Council which would suggest that tied housing was a pensionable matter. Taking these facts into account, the Scottish Ministers (while as you point out, acknowledging the disadvantages to Mr Panaro's position of being given out-of-date information, as well as the length of time it took to provided him with a written contract) concluded that the Regulations, as regards this aspect of Mr Panaro's claim, had not been misapplied. The actual facts are as stated above. Whether the facts ought to have been different is another question.

I note what you say about out-of-date documentation. I can only repeat, however, that the Ministers can only determine whether the Regulations have been misapplied, taking the actual facts of a case into consideration. Any complaint that an individual has been disadvantaged by inadequate, misleading or out-of-date information amounts to an allegation of maladministration. This is not a matter which the Ministers can determine under the terms of the Regulations. Of even more moment, perhaps, the fact is that even if they could determine such allegations, the Ministers have no powers to require a scheme member to be compensated, unlike the Pensions Ombudsman, as you know.

In any event, it is, I think, fairly widely accepted that as a general principle that notes and guides to legislation should not be depended upon as definitive sources. I would point out in any case that the document entitled "The Manual Workers Scheme of Pay and Conditions of Service" from which Mr Panaro supplied an extract in his contention, and which was dated 1995 (thus predating the 1998 Regulations) was issued not by his employer, Stirling Council, nor by the Administering authority, Falkirk Council, but by his Union. And as I pointed out in the determination letter the guide on the LGPS issued to members by Falkirk Council, contains the following statement - "Nothing in this guide can override the rules of the Scheme, which are laid down in the Local Government Pension Scheme (Scotland) Regulations 1998."

Mr Panaro made the point in his application that as a number of his janitor colleagues had received payments in connection with tied accommodation which were treated as pensionable, he had expected to be treated in the same manner. Of course, each appeal must be dealt with on its own merits, and unfortunately what happens in other apparently similar circumstances to other people is not necessarily relevant. It is quite possible that his colleagues' cases fell under the terms of the previous Regulations, the Local Government Superannuation Scheme (Scotland) Regulations 1987, as amended. Those Regulations were worded differently to the current Regulations, and there were conflicting views on which emoluments were intended to be pensionable and which were not.

Although many employers did treat tied accommodation as a pensionable matter, there were others who interpreted the Regulations differently. It was with the intention of simplifying the position that the current Regulations were drafted as they were. It was hoped that matters would be clarified if the Regulations were amended to provide that an emolument would only be pensionable if it was included in the contract of employment…"

SUBMISSIONS

16. Mr Panaro makes the following points:

16.1 I was not made aware of the…regulations…until after I had retired. I could not therefore know that for the tied housing or heating and lighting allowance to be included in my pensionable pay it had to be specifically mentioned in my belated written contract of employment. If I had been aware of this fact prior to retirement I could have raised this matter through my employers grievance procedure. How can I challenge something of which I am unaware?

16.2 In the pension scheme booklet issued to me by my employer it states that regular additions are included in pensionable pay…It also states that it does not include casual overtime, travelling expenses, payment in lieu of holidays or notice. As tied housing and heating and lighting does not fall into one of the four categories that are excluded it would be reasonable to expect that it would be included in the pensionable pay…

16.3 Regarding the manual workers scheme of pay and conditions. This booklet was issued to me by Mrs C Robertson who was on the interview panel not the Union. I was unaware that this had been superseded by regulations in 1988.

16.4 Stirling Council informed me that the heating and lighting allowance of £25.72 per week that I received as a benefit during my occupation of the tied house was to be classed as a taxable benefit and was to be notified to HMIT as such. Does this benefit not fall into the same category as the tied housing allowance that was not paid?

16.5 The Council appear to be saying that if I had attempted to have pay elements such as tied housing written into my contact they would have withdrawn the offer of employment.  I would not have accepted the post under different conditions than I was made aware of.

17. Stirling Council say:

17.1 In the documentation in Mr Panaro's file…it appears that his expectation was to live in the tied house without paying rent, Council Tax, heating and lighting and it was those terms which were negotiated into Mr Panaro's contract of employment.

17.2 Mr Panaro previously stated that he did have a note of the conditions of service that applied in 1995 and this indicated that employees should receive a payment which reflects a requirement to live in tied accommodation. This makes it clear the value placed on the requirement and the payment will also clearly and consistently be subject to tax, National Insurance and superannuation contributions. It is also indicated in this condition that the employee should be required to pay the charges for such a property.

17.3 Mr Panaro, on having this information as he states, did not query at any time why he was not receiving the accommodation allowance, which would also have involved a deduction for rent, heating and lighting. Mr Panaro did not want to pay a contribution towards his accommodation and lodged a grievance on that basis, the grievance was heard and terms agreed between the parties as outlined above. This included an agreement not to deduct rent, heating or lighting payments. On this basis a Tied Housing allowance was not payable.

17.4 The Council would not have agreed to provide accommodation free from rent, council tax, heating and lighting charges as well as including these elements as pensionable. Had Mr Panaro sought to negotiate these elements into his contract of employment at the outset, the Council would have withdrawn the offer of employment to Mr Panaro.

CONCLUSIONS

18. Mr Panaro says that he was not made aware of the 1988 Regulations until after he had retired. However, Stirling Council were obliged to act in accordance with the Rules as laid down in those Regulations regardless of whether Mr Panaro was made aware of them.

19. The Local Government Pension Scheme booklet purports only to be an accessible guide to the main benefits of the Scheme. A note on page 1 says:

"Nothing in this guide can override the rules of the Scheme which are laid down in the Local Government Pension Scheme (Scotland) Regulations 1998.

If there are errors in the booklet as a result of which Mr Panaro has acted to his detriment Mr Panaro may have cause to complain but his remedy will not to be receive a different entitlement to that provided by the Regulations.  I have seen nothing to suggest that Mr Panaro has acted to his detriment as a result of reading anything in the booklet.

20. I note that Mr Panaro submits that the Manual Workers Scheme of Pay and Conditions of Service booklet was given to him by a representative of Stirling Council and not by his Union. Regardless of how it came into his possession, that booklet cannot override the terms of the Regulations.

21. Mr Panaro refers to the taxable Heating and Lighting allowance which he was granted as a benefit in kind following his successful appeal under the Council’s grievance procedure.  That is not a matter which forms part of his complaint to me although I can see that, if taxable, such an allowance may fall within the compass of Regulation 12(b).

22. The Managers of the Local Government Pension Scheme must administer the Scheme in accordance with the Regulations. The Regulations envisage that non-monetary benefits will be pensionable if they are described as such in an employee's contract of employment. There was a delay in issuing the contract of employment with Mr Panaro. When it was issued it specified his right to receive rent free employment and also relieved him of any obligation to pay a contribution towards heating and lighting. Nothing was said however as to whether the value of those emoluments was to be pensionable. 

23. My finding is that in the absence of a statement in the contract of employment that the value of the allowance was pensionable Mr Panaro is not entitled to have such an allowance incorporated into his pay for the purpose of calculating his pension benefits. I have seen no evidence of such a statement in either the written contract which was belatedly issued nor in any earlier oral agreement.  I do not therefore uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

18 May 2006
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