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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Miss Lisa Ann O'Brien

	Scheme
	:
	Associated British Ports Holdings PLC Lump Sum Death Benefit Scheme (the Scheme)

	Respondent
	:
	Associated British Ports Holdings PLC (the Company and Principal Employer)


MATTERS FOR DETERMINATION 

1. Miss O’Brien says that the payment by Associated British Ports Holdings PLC (the Company) of a discretionary lump sum death in service benefit following the death of her father, John Joseph O’Brien, was inappropriately authorised in favour of Alicia O’Brien, his mother. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. John Joseph O’Brien was employed by the Company as a dredge master, based in Cardiff, and was a member of the Scheme.

4. Mr O’Brien was married for 12 years from about 1975 to 1987 from which marriage there was a daughter, Lisa O’Brien, the complainant. 

SCHEME RULES 

5. The Scheme is an insured lump sum death benefit scheme, which is governed by a policy document and a set of Rules.

6. The Company is the administrator of the Scheme. 

7. Rule 17 provides for the payment of lump sum death benefits under the Scheme.   Rule 17.2 provides:  

“LUMP SUM DEATH BENEFIT

The Lump Sum Death Benefit in respect of a Member shall be an amount equal to three times the Member’s Scheme Salary immediately preceding the date of his death or such lesser amount as may have been agreed either between the Principal Employer and an Associated Employer in respect of all of the Members in the Service of that Associated Employer.”

8. Rule 17.3 provides that the Lump Sum Death Benefit shall be held by the Principal Employer  upon the trusts and subject to the powers following :-

“(i)  during the period of twelve months from the date of the death of the Member the Principal Employer may pay or apply the whole or any part of the capital or income of the Lump Sum Death Benefit to or for the benefit of all or any one or more of the Dependants or Relatives of the Member living at the date of his death as the Principal Employer may in its absolute discretion determine or may at the like discretion pay the whole or any part of the said benefit to his legal personal representatives
” (ii) subject as aforesaid, the Principal Employer shall hold the Lump Sum Death Benefit or so much thereof as shall not be paid or applied under the foregoing power upon trust to pay the same to all or such one or more of the Relatives of the Member living at the date of his death in such shares as the Principal Employer shall in its absolute discretion determine and in any event not later than 24 months after the date of the death of the Member, but so that the expression “Relatives” shall be construed for the purposes only of this sub-paragraph (ii) as if the Family Law Reform Act 1969 had not been enacted and accordingly any person whose relationship is traced through an illegitimate person or who is himself illegitimate shall be deemed not to be a Relative unless otherwise determined by the Principal Employer.

9. Mr O’Brien did not complete an Expression of Wish form in relation to payments under Rule 17, but he did complete a Personal Record giving details of his next of kin.

10. The Company, in its response to the complaint, explained the significance of a crew member’s Personal Record: 

“…Under Section 78 of the Merchant Shipping Act 1995, every United Kingdom ship is required to maintain a list (a Crew Agreement) of the crew on that ship.

“The Merchant Shipping (Crew agreements, Lists of Crew and Discharge of Seamen) Regulations 1991 require that the crew list must contain (among other things) the name and relationship of the seaman’s next of kin and the address of the next of kin if different from that of the seaman. “Each seaman keeps a discharge book, in which he records his personal details including his next of kin.  When he begins service on a UK ship, he presents his discharge book to the ship’s master, who enters the relevant details (including next of kin) into the crew list.

“The nature of the seaman’s occupation means that the next of kin is not merely the person who is to be contacted in an emergency. The next of kin is the person who is notified if the seaman dies on the ship, and to whom the deceased seaman’s effects are sent.

“The requirement for next of kin details is a long standing tradition in shipping and admiralty law and reflects the reality of life at sea-such details are more likely to be required than in other occupations, where “next of kin” is simply an emergency contact.  The provision of next of kin details is treated very seriously in the merchant shipping industry and in some respects is an expression of wish…”

11. Mr O’Brien’s Personal Record, which formed part of the Crew Agreement, named his mother (Alicia O’Brien) as his legal next of kin. There was no reference in the Personal Record to the existence of a daughter, nor to any marriage.  It later transpired however that Mr O’Brien had spoken of his daughter to the Ship’s Master, though not often.  

12. Sadly Mr O’Brien died in service on 1 July 2003, aged 48 years. 

13. His funeral took place on 7 July 2003; Miss O’Brien was present and says she spoke to the Ship’s Master on that occasion.  

14. Shortly after Mr O’Brien’s death, the Company’s Welsh office received a letter (undated), addressed “To whom it may concern”, advising that Alicia O’Brien was the mother of John Joseph O’Brien and requesting that any funds owed to him be paid into the account of her daughter, Mrs Howells, whom she also authorised to act on her behalf.

15. The Deputy Group Pensions Manager (the Manager) notified Mrs O’Brien that a discretionary lump sum of £69,660 was payable. Mrs O’Brien was requested to complete a document confirming her relationship to Mr O’Brien.

16. The document indemnified the Company from any claims which might arise against the Company as a direct result of Mrs O’Brien receiving the lump sum of £69,660 in consideration of Mr O’Brien’s lump sum death benefit payable under the Scheme.

17. On 14 July 2003 the Company sent a declaration form to Mrs O’Brien for her to complete. Mrs O’Brien signed the declaration in front of a witness who countersigned the document. The form included:

	Relationship to deceased
	2. I declare that I am the mother and next of kin of the deceased who died on 1 July 2003.

	Indemnity (untrue or incorrect information)
	3. In consideration of the Administrators of the scheme paying me £69,660 being the discretionary lump sum in respect of the deceased, I undertake and agree to indemnify the administrators of the Scheme, and the employer, from all liability for any claims in respect of the said payment which would not have arisen but for the giving by me (or my status or association and relationship with the deceased) to the Administrators of the Scheme.


18. Mrs O’Brien was not asked whether her son had any children or other dependants.

19. In August 2003 the discretionary lump sum death benefit of £69,660 was paid into Mrs Howell's bank account, for the benefit of Mrs O'Brien.

20. Mrs O'Brien has distributed most of the money (£58,000) amongst members of the family.

21. Miss O'Brien says she, her stepsister, stepbrother, and her mother each received several thousand pounds as part of Mrs O'Brien's distribution. 

22. On 25 October 2003 Miss O’Brien wrote telling the Company that she was John O’Brien’s only legitimate child and his legal next of kin. She asked for details of any monies paid out by the Company in respect of his death.  The Company (as distinct from the Ship’s Master) had not been aware until then of her existence.

23. On 13 November 2003 the Manager wrote to Miss O’Brien to confirm that he fully appreciated that Lisa Ann O’Brien rather than Alicia O’Brien was John Joseph O’Brien’s legal next of kin for intestacy purposes.  He went on to say that the Company had paid out a discretionary death benefit not forming part of Mr O’Brien’s Estate.

24. On 17 November 2003 Miss O’Brien spoke by telephone to the Manager and sought guidance from him as to what the Company policy was, when paying discretionary death benefits, regarding the location of beneficiaries, including legitimate children.

25. In a letter dated 17 November 2003 the Manager said that since the Rules of the Scheme are governed by a discretionary trust any benefits payable on death do not form part of a deceased person’s estate.  The Company as Trustee of the Scheme has absolute discretion as to whom lump sum death benefits should be paid. 

26. The Manager confirmed that Miss O’Brien had not been mentioned in any of the papers received on behalf of John O’Brien from the Personnel Department of the Company’s Port in Cardiff where Mr O’Brien was employed as a Dredgemaster. 

27. After seeking the assistance of the Pensions Advisory Service, Miss O’Brien complained to me. 
SUBMISSIONS

28. Miss O’Brien (the deceased’s daughter) submits that the Company did not ask itself the right questions, in particular “did Mr O’Brien have any legitimate children?”  She also feels that the Company did not do all it should have to track down family members, and should not have paid the death benefits to her grandmother on the basis of a single letter from Mrs O’Brien.

29. Mrs O'Brien, the deceased’s mother, who was notified of my investigation, is concerned by any suggestion that she should have to pay back the money she received which, as I have noted above, has been widely distributed to members of her extended family, several of whom she says have medical problems.   

30. The Company’s submissions included the following: 

30.1. Rule 17.3 gives them absolute discretion as to whom the lump sum should be paid.  The Rule does not require that the lump sum should be paid to the legal next of kin.

30.2. Mr O’Brien did not sign an Expression of Wish document but he did record in his Personal Record, which formed part of his Crew Agreement, that his legal next of kin was his mother Alicia O’Brien and no other evidence of persons to be considered as legal next of kin was shown in Mr O’Brien’s Personal Record.  In any event, even though members of the Scheme could complete an Expression of Wish form, the Company was not bound to follow the member’s wishes. 

30.3. The Company had received copies of the invoices relevant to Mr O’Brien’s funeral expenses paid by Mrs O’Brien.  

30.4. As for the fact that the Ship’s Master apparently knew of the existence of Miss O’Brien, the Company submitted that his knowledge could not be imputed to them. They said of the Ship’s Master’s knowledge:

“The Ship’s Master has informed the Company that Mr O’Brien regarded his mother as his next of kin and that she looked after his house while he was away, turned the heating on for him before he got home, looked after him while he was seriously ill, contacted the office to let them know when he would not be at work, and arranged his sick notes for him.  He knew that the death benefit was to be paid to Mrs O’Brien and this was entirely consistent with what he believed Mr O’Brien’s wishes were and with what he knew of the role Mrs O’Brien had played in her son’s life.

“In those circumstances, the Ship’s Master could not have appreciated the significance of his knowledge that Mr O’Brien had a daughter. … When he heard about the Company’s decision to pay the benefit to Mrs O’Brien, it still would not have been apparent to him that the Company did not know about the daughter, because the decision was entirely what he expected.”

30.5. Rule 17.3(ii), provides that the Principal Employer must determine within twenty four months of the date of death of the Member to whom the Lump Sum Death Benefit shall be paid. That period expired on 1 July 2005, and the Company questions on what basis it can now make a further determination. 

30.6. In other circumstances, it might have been reasonable for the Company to make further enquiries of persons other than the person claiming to be the next-of-kin.  But in this case, that confirmation was supported by other evidence and there was no reason to doubt Mrs O’Brien’s assertion or to engage upon further enquiries.  In these circumstances, they did not think it reasonable to expect the Company to take steps to ascertain whether or not Mr O’Brien had a child when all of the evidence available indicated that no such child existed.  In the case of Re Baden [1971] AC 424, the House of Lords held that the obligation to ask the ‘correct question’ did not impose on the decision-maker a duty to identify all potential beneficiaries. 

30.7. The mere fact that Mr O’Brien had a child of whom the Company was unaware was not of itself sufficient to conclude that it had failed to take a relevant factor into account; Re Baden (referred to above) also suggested that if a trustee (or company with similar discretionary powers) is not required to identify all potential beneficiaries before exercising its discretion it follows that in some cases decisions will be made in ignorance of the fact that a potential beneficiary exists.  

30.8. The question of whether the Company had failed to take into account a relevant factor had to be determined in the light of the following factors: had it asked itself the right questions; had it directed itself correctly in law, and had it reached a perverse decision.  The Company had not fallen down on any these matters.  All the evidence pointed to Mrs O’Brien being the deceased’s next of kin; the Company asked her to confirm that, and in so doing she effectively denied the existence of Miss O’Brien.

31. In Re Baden the House of Lords was asked to consider whether the provisions of clause 9(a) of a deed dated 17 July 1941 constituted a power or a trust, and if it amounted to a trust, what test should be applied to determine the validity of the trust.  Clause 9(a) of that deed provided, so far as material:

“The Trustees shall apply the net income of the Fund in making at their absolute discretion grants to or for the benefit of any of the officers and employees or ex-officers or ex-employees of the Company or to any relatives or dependants of any such persons in such amounts at such times and on such conditions (if any) as they think fit ….”.

32. The decision of the House of Lords seems primarily have been about whether the trust was void for uncertainty.  On the question of ascertaining the class of beneficiaries Lord Wilberforce delivering a judgement with which the majority of the House agreed said:

“Any trustee would surely make it his duty to know what is the permissible area of selection and then consider responsibly, in individual cases, whether a contemplated beneficiary was within the power and whether, in relation to other possible claimants, a particular grant was appropriate.

“Correspondingly, a trustee with a duty to distribute, particularly among a potentially very large class, would surely never require the preparation of a complete list of names, which anyhow would tell him little that he needs to know.  He would examine the field, by class and category; might indeed make diligent and careful enquiries, depending on how much money he had to give away and the means at his disposal, as to the composition and needs of particular categories and of individuals within them; decide on certain priorities or proportions, and then select individuals according to their needs or qualifications.  If he acts in this manner, can it really be said that he is not carrying out the trust?”  

33. The Company submitted that in order for its exercise of discretion in favour of the deceased’s mother to be set aside, it must be established that it would have acted differently even if it had taken into account the existence of the applicant.  They referred me in this regard to Re Hastings-Bass [1975] 1 Ch 25, the background to which was that Trustees had made an advance, with a view to saving estate duty, under section 32 of the Trustee Act 1925 of a cash sum to another Settlement, which conferred a life and various remainder interests.  It was accepted, in the light of Pilkington v IRC that all trusts except the life interest were void for perpetuity.  The Inland Revenue argued that the whole transfer, including the life interest, failed, and the Trustees applied for a determination as to whether estate duty was payable.   Buckley LJ said (at paragraph 41) that the court should not interfere with a trustee’s exercise of discretion notwithstanding it does not have the full intended effect, unless what he has achieved is unauthorised by the power conferred upon him, or it is clear that he would not have acted as he did had he a) not taken into account factors which he should not have done, or b) failed to take into account factors which he should have done.  

34. The Company also referred me to Mettoy Pension Trustees v Evans [1990] 1 WLR 1587, (1621 to 1624) where Trustees asked the court to determine a number of questions, in particular whether a 1983 deed which gave the employer a discretion over surplus was valid.   Warner J stated:

“.. It is not enough [for the court to interfere with the exercise of a discretion] that it should be shown that the trustees did not have a proper understanding of the effect of their act.  It must also be clear that, had they had a proper understanding of it, they would not have acted as they did.”

35. In support of the same argument, the Company also cited Re Bedford Estates: Sieff v Fox [2005] 1 WLR 3811, in which the Trustees of a family trust exercised a power of appointment in accordance with their discretion, having failed to appreciate the tax consequences which would apply.  They applied to the court for rescission of the appointment.  Lloyd LJ stated:

“One element introduced in the Hastings-Bass formulation is whether the trustees took into account matters which they ought not to have done, or failed to take into account matters which they ought to have…. That is now established as a relevant test in relation to the exercise of a discretion by trustees, as a result of Edge v Pensions Ombudsman [2000] Ch 602.  In that case the Court of Appeal … held that trustees to whom the exercise of a discretionary power is entrusted were under a duty to exercise that power (if they chose to exercise it) only for the purpose for which it is given, giving proper consideration to the matters which are relevant and excluding from consideration matters which are irrelevant..”, 

And,

“It seems to me that , for the purposes of a case where the trustees are not under a duty to act, the relevant test is still that stated in the Hastings-Bass case, namely whether, if they had not misunderstood the effect that their actual exercise of the discretionary power would have, they would have acted differently.  In my judgment that is correct both on authority, starting with the Hastings-Bass case itself, and on principle.  Only in a case where the beneficiary is entitled to require the trustees to act, such as the Kerr case [2001] WTLR 1071 or the Stannard case [1991] PLR 225, should it suffice to vitiate the trustees’ decision to show that they might have acted differently.”  
36. The Company submits that Rule 17.3 (i) merely gives it a discretionary power (‘the Principal Employer may pay’): it is not under a duty to act.  Accordingly, in order for the Company’s exercise of discretion to be set aside, it must be established that it would have acted differently had it not failed to take into account Miss O’Brien’s existence.  The Company submits it has already clearly indicated, for example in its Response to the complaint, that even if it had been in possession of all the facts it now has at the time it made the decision, it would still have decided to pay the benefit to Mrs O’Brien, given the part she played in Mr O’Brien’s life (of which a very short account is given at paragraph 29.4 above).  Thus, given that knowledge of Miss O’Brien’s existence would not have made any difference to the Company’s exercise of discretion, such exercise cannot be set aside.  
37. The Company also points out that if a personal claim for equitable compensation were brought against it for breach of trust (rather than seeking to have the exercise of discretion set aside), then Miss O’Brien would have to establish causation and loss.  In this case, even if the Company were considered to have acted in breach of trust by failing to take into account Miss O’Brien’s existence, she would still be unable to recover because its exercise of discretion would have been the same.  In this regard, the Company referred me to Target Holdings Ltd v Redferns (a firm) [1996] 1 AC 421, where the House of Lords held that if a trustee would have taken the same action (which he took in breach of trust) by not acting in breach of trust, then the claimant beneficiary will not have suffered any recoverable loss.  
38. The Company asked me also to consider what the appropriate direction would be if I were minded to uphold the complaint, notwithstanding the submissions summarised above.   They referred me to Rule 17.3 which provides that the Lump Sum Death Benefit is to be held on trust by the Principal Employer and may:

· During the first twelve months after the Member’s death be paid to one or more of his dependants or relatives, then 

· Such sums as remain unpaid must be paid to one or more of the Member’s relatives as the Principal Employer shall in its absolute discretion determine; and that payment must take place within 24 months of the death.  

39. The Company had previously submitted:
“We pointed out in our original submission that if the Ombudsman was minded to find that the discretion had been [im]properly exercised, that determination needed to be made within a reasonable time frame to allow the discretion to be exercised again in accordance with Rule 17.3.  Since the two year period has now expired upon what basis can the Company make a further determination in accordance with Rule 17.3?”   

40. The Company also contends that I may not now make a direction that the lump sum should be paid to the personal representatives of the deceased, since the Rules require that such a payment be made within 12 months of his death; after that, the lump sum must be paid to his relatives.  If it failed to pay the lump sum to his relatives within 24 months of the death, it would be in breach of trust but would continue to hold the lump sum on trust for them.   The Company submits that I should not, in this case, seek to direct to whom it should pay the monies; if I did not accept its submissions as to the propriety of its original payment, my only determination should be to direct the Company to reconsider its decision.    

CONCLUSIONS

41. Rule 17.3 gives the Company an absolute discretion to apply the lump sum death benefit to all or any of the Member’s Dependants or Relatives.  The Rule does not require that the lump sum either be paid to the Member’s legal next of kin or for that person to be consulted.

42. The exercise of a discretionary power can be challenged if there is evidence that the decision maker (in this case the Company) asked itself the wrong questions, failed to direct itself correctly in law, or reached a perverse decision (i.e. one which no reasonable decision maker could have taken). In reaching its decision the Company must take into account all relevant but no irrelevant factors.

43. I have no doubt that the Company did fail to take into account a relevant factor namely the existence of other potential beneficiaries and particularly of the fact that Mr O'Brien had a child.  The Company seem to have taken no steps to ascertain this highly relevant fact before they decided on the recipient of the death benefit.  It would have been very easy, for example to have asked the person they believed (incorrectly as it turned out) to be Mr O'Brien's next of kin whether he had children or other dependants.

44. Re Baden (which is also reported as McPhail and another v Doulton [1970] 2 All ER 228) does not assist the Company.  It is true that the House of Lords, addressing the question of how far trustees should go in seeking to establish the members of a particular class of beneficiaries, took a practical view of the matter, and, as Lord Wilberforce said, a trustee with a duty to distribute, particularly among a very large class (as appears to have been the case in Re Baden), would not require the preparation of a complete list of all potential beneficiaries.  But in the case before me, no one is arguing that the identity of all potential beneficiaries needed to be established.  What was needed was for the Company to make the diligent and careful enquiries of which Lord Wilberforce spoke.  Had such diligent and careful enquiries been made they would have brought to light the existence of Mr O’Brien’s child.  It is a nonsense for the Company to say that ‘all the evidence available indicated that no such child existed’.  The evidence was available – it is simply that the Company did not seek it.  They did not even ask Mrs O’Brien.  I am not persuaded by the Company’s submission that Mrs O’Brien’s confirmation that she was the next of kin was tantamount to a denial of Ms O’Brien’s existence.  
45. Even if Mrs O’Brien had been the deceased’s next of kin, this would not of itself mean that the Company had properly exercised a discretion to make a payment to her.

46. There has been no proper exercise by the Company of the discretion vested in the Company by Rule 17.  The purported exercise was made without due diligence which had it been exercised would have brought to light relevant facts, namely the existence of Miss O’Brien which the Company should have taken into account.

47. The Company has referred me to a number of cases to support the contention that I should not interfere in a decision which would not have been any different even had other facts been known.  I do not accept that the premise that the Company’s decision would have been no different, convenient though it is for the Company to claim that it would not have made any payment to the child of the deceased if it had known of her existence at the time of the distribution. 
48. I have no hesitation therefore in concluding that the Company's exercise of discretion was fatally flawed, and thus needs to be set aside.  The Company had previously suggested to me that it was too late for it to make a further decision, the two year period referred to in Rule 17.3 having expired.  But a direction that the sum be paid to the personal representatives was equally unacceptable under Rule 17.3.  
49. As the discretion in Rule 17.3 was not validly exercised it needs to be exercised again properly, taking into account the relevant factor of Miss O’Brien’s existence.
50. As the Company was holding the Lump Sum Death Benefit on trust, as a Trustee it is liable to reimburse the Trust Fund for improperly releasing the money.  Whether the Company can reclaim the payment which they have made to Mrs O’Brien, or should seek to do so, on the basis of the indemnity she signed, is not a matter for me to determine in the context of the issue presently before me.
DIRECTION
51. I direct the Company to determine within three months hereof, having ascertained all dependants and relatives of  the late Mr John Joseph O’Brien who might be eligible recipients for the lump sum death benefit, to whom the benefit should be paid and to inform Miss Lisa O’Brien of their decision.

DAVID LAVERICK
Pensions Ombudsman

16 March 2007
PAGE  
-13-


