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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D L Roberts

	Scheme
	:
	The Adsteam Towage Limited Pension Scheme

	Respondents
	:
	Adsteam Tugmens Trustee Limited (the Trustee) 
Clerical Medical Investment Group Limited (Clerical Medical) 


MATTERS FOR DETERMINATION 

1. Mr Roberts says that when the Trustee of the Adsteam Towage Limited Pension Scheme introduced a With Profits AVC option in 1997, prospective members of the arrangement with Clerical Medical were not warned that a Market Value Adjustment (MVA) factor might be applied on subsequent early retirement. When he retired early under Adsteam Towage Limited’s (the Company's) voluntary redundancy plan in 2003, he received back less than he had paid in as a result of the application of an MVA. His complaint is directed against both Clerical Medical and the Trustee.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT SCHEME DOCUMENTATION

3. Clerical Medical’s booklet entitled ‘Additional Voluntary Contributions Plan – A Description of the Plan’ dated July 1988 states under the heading ‘Realising Units – Retirement before Normal Retirement Date’:
“Units in the With-Profit Funds will be realised on terms which are not guaranteed and will depend on the prevailing investment conditions at the time.”
4. Clerical Medical’s booklet entitled ‘Staff-Link Company Pension Plan Additional Voluntary Contributions Option – Product Guide’ dated January 1998 states under the heading ‘Unit Prices’:

“The bid price of any units encashed other than on death or at Normal Retirement Age may, in the case of the with-profits funds, be subject to a reduction (market value adjustment) in times of poor investment conditions. This may also apply on switching out of the with-profits funds.”
MATERIAL FACTS

5. Mr Roberts was a member of the Adsteam Towage Limited Pension Scheme (formerly Howard Smith Towage Limited Pension Scheme) and he was a contributor to the AVC scheme which was a Deposit Administration arrangement with AXA Equity and Law.

6. In April 1997 the Trustee offered a further AVC investment option for its members when it established a With Profits arrangement with Clerical Medical. Mr Roberts elected to transfer his AVC fund amounting to £5,439.27 to this, the Group Money Purchase Plan (GMPP).’ He could have continued to make deposits in the Equity and Law arrangement.  His fund was transferred to Clerical Medical on 8 February 1997. 

7. Mr Roberts says that he was advised to change his AVC payments from AXA Equity and Law to Clerical Medical by the Trustee at a mass meeting held in 1997 attended by representatives of the Company, Clerical Medical and the Company's pension advisers, Hogg Robinson (now known as Entegria). I have not seen any information that was provided prior to that meeting but it is accepted that no express reference was made to the possibility of an MVA being applied by Clerical Medical on early retirement. 
8. Clerical Medical issued Statements to all transferring members in July 1997, together with an explanatory sample statement and accompanying notes. No reference was made in this documentation to the possibility of an MVA being applied.
9. During 1998, the Trustees and their advisers reviewed the arrangements for AVCs. The Pensions Manager circulated a draft Announcement letter dated November 1998 to the members of the Trustee Board, the Scheme lawyer and Clerical Medical. It said:

“The bid price of units cashed other than on death or at the Normal Retirement Age may, in the case of the with-profits fund, be subject to a reduction in times of poor investment conditions.’

thus indicating that the Trustee was aware that MVAs were potentially applicable under the Scheme. The Announcement was not issued in that form however, being redrafted by Entegria who removed reference to MVAs in the final version.

10. In 2000, Mr Roberts transferred again, to  Clerical Medical’s new Staff-Link Plan which enjoyed lower charges than the GMPP. The documentation for the Staff-Link Plan includes the Key Features booklet from which an extract is set out at paragraph 4 above. No MVA was applied to the fund value when it was transferred from the GMPP to the Staff-Link plan in 1997; the actual amount transferred was £10,861.53 which included  a Terminal Bonus of £1,031.06.
11. Annual benefit statements were issued to members of the Staff-Link Plan  On the  reverse of that issued in 2000 was a note which read:

“MARKET VALUE ADJUSTMENT

In times of extreme investment conditions, if units in our with-profits funds are encashed or switched other than on death or at Normal Retirement Age, we may have to apply a reduction called a market value adjustment to the bid price of the units. Further information on this is available on request.”
12. Clerical Medical first began to apply an MVA with effect from 22 July 2002. 

13. Mr Roberts volunteered to participate in the Company's redundancy programme in 2003 under which incentives were offered to persuade staff to leave.

14. Mr Roberts says that the first he heard of MVAs was when he applied for early retirement in 2003 and received from Clerical Medical a final settlement figure which  showed a Fund Value as at 28 July 2003 of £24,389.30 and a Surrender Value at the same date of £19,190.35. He says that some two or three weeks before he finally retired, Clerical Medical produced another statement showing a reduction taking into account the MVA. This statement showed Mr Roberts's total contributions to be £22,246.22, the Fund Value at 10 October 2003 as £23,111.86, the MVA deducted to be £4,604.99 and the Surrender Value as £21,506.87.

15. Equity & Law have confirmed that had his contributions remained with them, an MVA would not have been applied to his AVC fund upon early retirement in 2003.

16. Entegria wrote to Mr Roberts on 10 October setting out his options on early retirement:

“I have been asked to write to you on behalf of the Trustee of the Scheme in connection with the early retirement illustrations issued to you by Clerical Medical, the Scheme Administrator, during August 2003 (covering your main Scheme benefits) and on 1 October 2003 in respect of your additional voluntary contributions account.

The purpose of this letter is to:

· Clarify the position concerning your early retirement options, and

· Address concerns that have been raised on behalf of the members concerning Additional Voluntary Contribution (“AVC”) investments, and

· Inform you of additional options that you have concerning use of your AVC account.

Early retirement Options

You have received a statement from Clerical Medical which indicates that you may take either a full pension from the Scheme on early retirement, or a reduced pension along with Scheme cash of £31,586.97

The Trustee and Company have now confirmed that (wherever it is permitted by Inland Revenue regulations and guidelines) members should be permitted to take the value of additional voluntary contributions in the form of an addition to the Scheme cash entitlement. This is to inform you that…you may take the current value of your AVC fund of £20,886.41 as a tax free lump sum on early retirement, in addition to your Scheme cash. Currently, early retirement lump sums are paid tax-free.
AVC Investments

…If you have invested in the With Profits contract then, you will note from the statement provided by Clerical Medical, that the value of your AVC account, which is available in full at normal retirement date, is subject to a reduction if you retire early.

We have contacted Clerical Medical on behalf of the Trustees to obtain their confirmation that the market value adjustor has been correctly applied under the terms of the policy. Clerical Medical has advised us that the correct level of adjustment has been applied…

AVC’s and ‘flexible retirement

Within the Scheme, ‘flexible retirement’ means that you can retire from the Scheme and take your additional voluntary contributions as part of your early retirement  benefits at that time, or take your main Scheme benefits and defer using your AVC account until your normal retirement date.

If you defer taking your AVC account beyond the date you take early retirement from the Scheme, the AVC account must be used to provide a pension, rather than a lump sum (Inland Revenue rules do not permit an additional retirement lump sum to be paid in these circumstances)…

Additional Information

You may find the following points helpful:

· If you do not take your AVC benefits until normal retirement date, Clerical Medical’s policy is that no market value adjustor is applicable.

· If you give notice Clerical Medical in writing of your intention to take your AVC fund benefits on a date at least 12 months into the future i.e. after drawing your Scheme pension, Clerical Medical will not apply a market value adjustor.

If you retire earlier or later than normal retirement date without giving notice in writing then your AVC account remains subject to the imposition of a market value adjustor…
17. Mr Roberts was unhappy with the application of an MVA and complained to the Trustee, initiating the internal dispute resolution procedure (IDRP) on 24 October 2003. In his statement of complaint he said as a result of the application of the MVA he would not even receive back the contributions that he had paid. He felt that an adjustment of 17% of his fund was excessive.
18. A stage 1 decision letter was issued by the Appointed Person on 2 March 2004

“In considering the complaint I have reviewed the Announcements to members from the Trustee dated January 2000 and the presentation material used by the Trustee’ advisers when making presentations to Scheme members at their workplaces. I have also spoken to members of the scheme and managers employed by Adsteam Towage who attended the presentations.

From all that I have seen and heard, I am drawn to the conclusion that the presentations did not reveal the possibility that an MVA could be applied to the with profits fund if a member wished to take a surrender or transfer value of his fund in times of poor investment conditions. Your complaint that you were not told about the transfer when you made the transfer is therefore upheld. I have noted that there is reference to the application of an MVA on the reverse of the annual Personal Account Statement sent to each member though you would only have received the first statement after you had opted to switch from AXA Equity & Law to Clerical Medical
I have reviewed the policy documentation and am satisfied that the application of an MVA upon early surrender is in accordance with the policy terms and conditions. The policy does not quote any figures simply saying that Clerical Medical reserves the right to reduce the value at Bid Price of such units by such amount as Clerical Medical may determine. The value of the MVA is therefore very much in the hands of Clerical Medical.

As noted above, I agree that there is no evidence that you were advised of the possibility of an MVA upon early surrender when deciding to switch from AXA Equity and Law to Clerical Medical… 

The alternative, which I understand was explained to you by [Entegria Ltd], was to defer taking your AVC fund for 12 months, after which time you would be given the full value without any MVA and the fund would be used to purchase additional pension. You declined this option and your fund was surrendered for the value less the MVA.

I believe your employer and the Trustee are concerned at this turn of events and are considering the position.

My Decision is set out below based upon three basic issues.

1. I can find no evidence that when transferring from AXA Equity and Law you were told of the possibility of a Market Value Adjuster being applied to the Clerical Medical with profits policy.
2. If you had continued in employment until your Normal Retirement Date you would have received full value for your AVC fund.

3. When you opted for early retirement, you were advised of the application of the MVA and you were offered the alternatives of deferring your AVC fund for twelve months, after which time you would have suffered no loss arising from an MVA.

I conclude therefore, that although you were not made aware of the MVA until you decided to opt for early retirement, the situation was not irreversible and you could have either deferred your retirement for 12 months or, if that was not tenable you could have deferred surrender of your AVC Fund for 12 months. In either of these events you would not have suffered the MVA reduction. However, you decided to do neither and as a result Clerical Medical reduced your AVC fund upon surrender.
Your acceptance of the MVA therefore represented a voluntary action on your part that could have been avoided. I cannot therefore recommend that the Pension Scheme should compensate you.”
19. Mr Roberts then instigated stage 2 of IDRP. His  statement of complaint read:

“In the first stage decision you refer to taking deferred payment for twelve months, after which time I would be given full value without any MVA and the fund would be used to purchase additional pension. When I was sold the AVC I was told that I would be able to take the fund plus any profits as a lump sum at early retirement date if necessary 

I did not receive any information regarding how much I would receive until the 23rd December 2003 and how it was made up.

Indeed Clerical Medical have been very guarded throughout the whole time not giving information about my fund. They have been making the rules up to suit themselves.”
20. The Trustee issued a stage 2 letter on 22 June 2004, in response to Mr Roberts’s application which they had received on 13 April 2004:
“Your Second Stage application dated 9th April 2004 was considered at a full meeting of the Trustee Board on 9th June 2004.

At the meeting, after discussion of all the relevant points relating  to your application, the Trustee Board decided:

1. The First Stage decision…dated 2nd March 2004 is upheld, with one change, as set down in 2 below.
2. The Trustee Board agrees with you that deferral of your AVC Fund for 12 months would have caused you loss. By deferring, you would not have had the option to take your AVCs in cash form.
3. The Trustee Board considered that it was not compulsory for you to elect for early retirement upon volunteering to participate in the Employers redundancy programme. The Trustee considers that your retirement could have been deferred for 12 months, or longer.
4. The Trustee apologises, on behalf of Clerical Medical, for the difficulties that you have experienced in communicating and consulting with them. These unsatisfactory service levels have been brought to the attention of Clerical Medical who the Trustee understands are making efforts to improve their provision of information.

The Trustee Board is unfortunately not in a position to compensate you for the loss referred in 2 above. This is because the Trustee cannot change the terms of the AVC contract with Clerical Medical, which are based on Inland Revenue requirements. The Trustee does not have any other fund of money within the Scheme which could be used to compensate you.
In discussing your Second Stage application, the Trustee Board considered the purpose of your AVC Fund and the overriding terms of Inland Revenue approval. The Trustee Board considered the interest of all other Scheme members in deciding that it is not in a position to offer you compensation from the Scheme funds.”
SUBMISSIONS

21. The Trustee has submitted that members were left to make their own decisions about transferring from Equity and Law in 1997 with the benefit of individual, and independent financial advice. The possibility of an MVA was not expressly drawn to Mr Roberts’ attention at the time that he transferred from Equity and Law in 1997. The Trustee says this was because at that time economic circumstances were completely different from those in 2003, when the MVA was applied. 
22. The Trustee does not  believe that a failure to point out the possibility of an MVA in 1997 constituted maladministration or that it caused Mr Roberts injustice. In 2003, Mr Roberts had a variety of options, and he could have taken action to ensure that the MVA did not apply. These were
a) To participate in the employer’s voluntary redundancy programme. If he had decided not to participate, then he would not have drawn his pension.

b) On drawing his pension, Mr Roberts could have deferred receipt of his AVC fund, giving 12 months notice to Clerical Medical under the policy. In this way, Mr Roberts could have ensured that the MVA did not apply, although the Trustee agreed that this deferral would have resulted in AVCs being taken in the form of pension, not cash (contrary to Mr Roberts’ wishes).

c) On participating in the voluntary redundancy programme, to defer drawing his pension for the 12 months’ notice period. In this way Mr Roberts could have ensured that the MVA did not apply and could have taken his AVCs in cash form as well.
In the Trustee’s  view, therefore, Mr Roberts has not suffered any injustice. The immediate cause of his current position lies in the way he chose to exercise his options in 2003. The events which happened in 1997 are too long ago and too remote to be regarded as the cause of Mr Roberts’ current position.

23. The Trustee has obtained quotations of the comparative fund values available under the Clerical Medical and Equity and Law policies. The actual fund value under the Clerical Medical policy was £26,873.63 although this was reduced by an MVA of £4,714.74 because of early payment, making the actual amount payable, £22,158.89. Equity and Law have calculated that had Mr Roberts maintained his contributions under their policy, the comparative figure would have been £24,960. 
24. Mr Roberts says that, had he known in 1997 that there was a possibility that an MVA would be applied to his fund on early retirement, he would not have transferred from the Equity and Law arrangement. Furthermore, he says that had he known that he would receive back less than he had contributed, he would not have increased his contributions to near the maximum allowed by the Inland Revenue. Mr Roberts says that on retirement, his fund value was less than the contributions he had paid amounting to £22,246. Clerical Medical say that the total contributions paid, including the transfer from GMPP totalled £22,910.87, although this figure included an element of terminal bonus.
25. Mr Roberts says that no one has explained how a fund that had made some 3% over a period of time in an adverse financial climate could be absorbed by the introduction of an MVA so as to include also a loss of some of his contributions.
26. Mr Roberts says that on his retirement he was not in a position to defer receipt of his AVC fund as he needed to invest it in a vehicle which could produce immediate income. 
27. Clerical Medical say that, as a means of being flexible at times when MVAs were applicable, they took the stance that members could change their retirement age as long as there was a period of more than twelve months to their new selected date. On this basis they say that with the Trustee’s approval, Mr Roberts could have elected to have changed his retirement date. This was not part of the policy specification. This relaxation of the terms of the policy was relayed verbally to the Trustees by Entegria following discussions with Clerical Medical.
CONCLUSIONS
28. The basis of Mr Roberts's complaint is that he was not informed  prior to switching his AVC fund from Equity and Law to Clerical Medical that a MVA might be applied to his AVC fund if he left service prior to his Normal Retirement Date. The Trustee accepts that no such information was provided. That was in my view maladministration as was the omission of such reference from a later announcement. I do not accept, however, that Mr Roberts was ever specifically advised to transfer his investment from Equity and Law to Clerical Medical. 
29. Mr Roberts was successively a member of two Clerical Medical policies – the Group Money Purchase Plan (GMPP) which he joined in 1997, and the Staff-Link plan to which he transferred in 2000.
30. The  documentation for the GMPP made no direct reference to the possible application of an MVA merely stating that on Early Retirement and for the calculation of Transfer Values, ‘units in the With-Profits Fund will be realised on terms which are not guaranteed and will depend on the prevailing investment conditions at the time.’
31. The documentation for the Staff-Link Plan included the Key Features booklet which made a specific reference to “a reduction called a market value adjustment to the bid price of the units”.’ But I have seen no evidence that Mr Roberts was given a copy of such a document. 
32. The Trustees have accepted that Mr Roberts can be seen as suffering a loss as a result of an MVA imposed at his early retirement. The argument that he could have avoided that loss by deferring receipt of his AVC fund does not, in my view, take adequate account of his financial situation. But it does not follow that any loss was caused by maladministration on the part of the Respondents. That would depend on whether Mr Roberts would have acted differently at the time the maladministration occurred.
33. Mr Roberts knew, or should have known, that an MVA might be applied by Clerical Medical  in 2000 when he received the  benefit statement with that warning on the reverse. Although Mr Roberts says no explanation has been provided for the fall in values, the MVA is the explanation – he receives less money because he is not leaving the fund with the Insurer until the planned maturity date. He does not appear to have questioned this at the time, nor, if this caused him undue concern, did he cease contributing to the scheme. I note, however, that an MVA would presumably have been applied had he at that stage sought to transfer back to Equity and Law. I note also that without the MVA he was enjoying a better return from the Clerical and Medical investment than Equity and Law would have provided. 
34. Prior to his retirement he received two statements from Clerical Medical. The first indicated a disparity between the Fund Value and the Surrender value, whilst the later statement, which Mr Roberts says he received two or three weeks before he actually retired, specifically identified that an MVA of £4,604.99 would be deducted. Although it may have been possible for him at that stage to have sought to withdraw his resignation (he was part of a voluntary redundancy exercise) I can understand that this was probably not practicable. Nor, as I have already stated was it practicable for him to might have postponed receipt of his pension for 12 months in which situation  Clerical Medical would have waived any MVA applicable.

35. All in all it seems to me to be only with the benefit of hindsight that Mr Roberts makes the statements that he would have left his fund with Equity and Law had he known of the possibility of Clerical Medical applying an MVA. Had he known about this at the time he transferred it would have been a factor he would have needed to weigh against the opportunity to achieve a better return with Clerical Medical in 1997. It is to my mind significant that he did not express concern and explore his options once he was alerted to the possibility. That leads me to the view that he would not have acted any differently had he been advised then that an MVA might apply at some point in the future.

36. I do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

6 March 2007
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