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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr P Sudbury

Scheme
:
Allied Dunbar Personal Pension Plan No: P12652-067-DL (the Plan)

Respondent
:
Zurich Assurance Limited (formerly Allied Dunbar)

MATTERS FOR DETERMINATION 

1. Mr Sudbury complains that Allied Dunbar (taken over by and known as Zurich Assurance Limited from January 2005) have refused to honour a quotation which showed that he could take his non-protected rights benefits as a trivial lump sum payment on immediate retirement. He says that this has left him worse off because he had already relied on receiving the payment to make certain decisions about expenditure.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Sudbury was born on 22 April 1945.  His Plan, with a Selected Retirement Age of 65, was established on 1 September 1990 to receive a transfer value which included protected and non-protected rights from a former employer pension arrangement. 

4. On 20 April 2004, Mr Sudbury wrote to Allied Dunbar saying that he wished to take the benefits from his Plan to release capital.  He asked them to send him a current quotation.  Allied Dunbar sent him a retirement options pack on 5 May 2004 which included a quotation and a letter listing the options available to him on immediate retirement.  There was no reference to a trivial pension payment amongst the options listed for either the protected rights or non protected rights elements.  The quotation, stated not to be guaranteed, showed a tax free cash sum of £579 and a pension of £89 per annum.  The quotation noted, “WARNING – This plan has no cash-in value at any time.”

5. On 13 May 2004, Lesley Billington, a friend of Mr Sudbury, called Allied Dunbar on his behalf to find out why he had not been offered the option of a trivial pension payment.  Ms Billington says that she explained that Mr Sudbury was in a fragile state of mental health. She told them that Mr Sudbury wished to cash in the non-protected rights element of his benefits but was aware that he could not take his protected rights element.  Allied Dunbar say that their tapes of the conversation show that they confirmed that Mr Sudbury could only take his benefits as pension with tax free cash and Ms Billington replied that it would be acceptable for Mr Sudbury to receive his benefits at 60.  

6. On 14 May 2004, Allied Dunbar sent Mr Sudbury another two retirement option packs containing forms generated on that date.  One was identical to the pack sent on 5 May 2004. The other pack, however, stated that in relation both to protected and non protected rights, a trivial pension payment was an option.  It was stated,

“Trivial Pension Payment 

Where the plan includes protected and non protected rights benefits and the fund value will provide a pension that is less than a total of £260 per year, the Inland Revenue allow it to be paid as a lump sum minus tax at 22%. This is known as a trivial pension payment. The 22% tax is calculated on the fund value remaining after the tax free cash payment has been calculated. To qualify for a trivial pension all of the following criteria must be met:

· the individual is not a member of another personal pension scheme with another insurer

· the individual is not in receipt of an annuity from a personal pension scheme with either Allied Dunbar or another insurer

· the individual has not previously had a pension paid, either as a lump sum or trivial pension payment with either Allied Dunbar or another insurer

· the individual is over the age of sixty when the benefits are taken.”

7. Ms Billington says that on or about 16 May 2004 she spoke again with an Allied Dunbar employee who informed her that Mr Sudbury’s completed trivial claim form  would be dealt with as quickly as possible.  Zurich Life have no record of this conversation.  On 18 May 2004, more forms were generated and sent to Mr Sudbury. 

8. On 19 May 2004 Ms Billington telephoned Allied Dunbar again to ask whether Mr Sudbury could take his non-protected rights as cash because the information sent stated that it could only be taken as pension. She also asked which option on the form Mr Sudbury had to complete in order to receive the non-protected rights fund as a cash payment.  After initially telling Ms Billington that the benefits could only be taken as tax free cash and pension, they then informed her that Mr Sudbury could take it as a trivial claim payment and would send her a trivial claim pack with forms for completion.

9. On 22 May 2004, Mr Sudbury completed the trivial pension claim form of 18 May and returned it to Allied Dunbar.  He had written on the form, “Please withdraw all non-protected rights”.  On the strength of Ms Billington’s calls to Allied Dunbar, when she was told, she says, that his claim would be dealt with as a priority, Mr Sudbury borrowed money from a friend and bought a car believing that he would be able to repay the loan within a few weeks.  Ms Billington says the car needed some work doing to it to get it back on the road, and that the undertaking was to help Mr Sudbury fight his depression.

10. On 25 May 2004, Allied Dunbar received Mr Sudbury’s completed retirement and trivial claim forms.

11. On 2 June 2004, an internal memo from Zurich (sic), noted that: 

“This can’t be taken as trivial until 60. Please write and explain. Thanks.” 

12. Allied Dunbar sent out further retirement option packs on 24 and 30 June 2004, neither of which mentioned the trivial payment option.  On 30 June, Ms Billington contacted Allied Dunbar, unhappy that Mr Sudbury was not being offered a trivial commutation.  Allied Dunbar confirmed to her that Mr Sudbury could not take the proceeds of the Plan as a trivial payment.  Ms Billington made a complaint on Mr Sudbury’s behalf. 

13. The previous owner took back the car which Mr Sudbury had bought from him, and returned the monies to him.  Mr Sudbury was then able to repay the loan.

14. On 5 July 2004, responding to the complaint made on his behalf by Ms Billington, Allied Dunbar wrote to Mr Sudbury as follows:

“As you know you can take a Trivial Claim on pensions as long as you fall within the strict Inland Revenue rules. If the plan is purely a Non-protected Rights only plan, the trivial can be taken from age 50 as long as the fund is less than £2,500. However, if the plan is a combined Non-protected Rights and Protected Rights plan the rules differ….

“I confirm that a trivial can be taken on this combined plan but only ……from age 60 and must be taken together with the Protected Rights.  The combined annuity must not exceed £260.00 per annum at the time of the claim.  Based on the combined annuity as of today, you would fall within the limits however, as you do not reach age 60 until 22 April 2005, we are unable to proceed with your request. 

“It is clear that you were provided with incorrect information with regards to the Trivial Claim rules and I am sorry that this occurred.  I have informed the manager of this area to ensure that the staff are fully aware of the Trivial Claim rules.  However, this does not excuse the service that you have received from us.  As a company we pride ourselves on the high level of service that we provide our clients but it is clear that we have fallen well short of this in your case.  Although it is clear we have provided incorrect information we unfortunately cannot proceed with your request….      

“I realise that you will not be happy with my response, especially in light of your decision to buy a car on the assumption that you would receive the Trivial Claim. However, although we have admitted to providing incorrect information we cannot be held responsible for a client purchasing goods prior to the money being sent.”

15. A further retirement option pack was sent to Mr Sudbury the day afterwards.

Mr Sudbury’s Submissions

16. Ms Billington says that she spoke to Allied Dunbar on at least four occasions and Allied Dunbar confirmed to her that their claims department had received the completed payment forms and would process them as quickly as possible.  It was not until 30 June 2004 that it became clear that Mr Sudbury could not take the proceeds of his Plan as a trivial lump sum commutation. 

17. She submits that Mr Sudbury’s purchase of the car is not the main issue: what is more important is that a man in a delicate state of mind was told that he was entitled to a lump sum payment from his Plan, was led to believe the claim was being processed as a priority and had been given incorrect and unclear information by the respondents in conversations and correspondence.  She says that even a person in a stronger frame of mind would not have been amused to discover that incorrect information had been given all along the line, but for someone unemployed, like Mr Sudbury, the situation was worse.   

18. Ms Billington submitted, on Mr Sudbury’s behalf, that he should receive, on an ex gratia basis, an amount equivalent to the trivial commutation payment he had been expecting to receive, approximately £2,500. 

19. Ms Billington says :

“I did not ask for a “Trivial” payment, indeed until I was told Mr Sudbury might be entitled to one I did not know they existed. Allied Dunbar advised us to claim on this basis.

I feel a little “peeved” that the company does not appear to have records of quite relevant telephone conversations and have altered details accordingly.”  

Zurich Life’s Submissions
20. Zurich Life say in their response to me that,  it was clear that they had sent many quotes to the client and the service they had provided was inconsistent.  However, the requirements to take a trivial commutation were clear.  

21. They understood Mr Sudbury’s concerns that he was verbally informed, through his representative, that he could take his Plan proceeds as a trivial commutation, but the claim form made clear that he could not do so.  They felt they could not be held responsible for his decision to purchase a car, before being in receipt of the expected payment.  He should equally have exercised caution in the light of fund values going  down after an unguaranteed quotation was issued.  

22. Mr Sudbury has declined as inadequate an offer of £150 to compensate him for the distress and inconvenience caused. 

CONCLUSIONS

23. In Mr Sudbury’s case, a trivial pension payment can only be taken on the combined non-protected rights and protected rights from age 60. The provision of information which incorrectly suggested that some trivial pension payment could be made constituted maladministration.
24. Where there has been maladministration causing an injustice, compensation may be payable to remedy the injustice. It is well established that the aim of any compensation is to put a complainant back in the position he would have been in had correct information been supplied, not in the position he would have been in had the incorrect information been correct. The provision of erroneous information about his options, suggesting that Mr Sudbury could receive his non-protected rights benefits as a trivial pension payment on immediate retirement does not confer on Mr Sudbury any rights to the trivial payment offered.  
25. No direct financial loss arose as a result of Mr Sudbury seeking to act upon the mistaken information. The car which he purchased was returned to its previous owner who reimbursed Mr Sudbury enabling him in turn to repay the loan with which he had financed the purchase. 

26. However I can see that the maladministration identified has caused Mr Sudbury some distress and inconvenience and I have made a direction, below, aimed at remedying that injustice. 

DIRECTIONS

27. Within 28 days of the date of this Determination, Zurich Life shall pay Mr Sudbury the sum of £200 for the distress and inconvenience caused to him. 

DAVID LAVERICK

Pensions Ombudsman

23 January 2006
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