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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr K Ainsworth

	Scheme
	:
	Principal Civil Service Pension Scheme (PCSPS)

	Respondent
	:
	Civil Service Pensions (CSP)


MATTERS FOR DETERMINATION 

1. Mr Ainsworth complains that CSP has not granted him Injury Benefits under PCSPS Rule 11.3(i).

2. Since 1 October 2002, section 11 of the PCSPS has become the Civil Service Injury Benefit Scheme (CSIBS), with what was Rule 11.1 under the PCSPS now being CSIBS Rule 1.1, and so on.  The qualifying conditions for Injury Benefits contained in PCSPS Rule 11.3(i) are now to be found under CSIBS Rule 1.3(i).  For the sake of simplicity, however, I shall refer throughout this Determination to PCSPS Rule 11.3(i).  

3. The qualifying conditions for Injury Benefits contained in Rule 11.3(i) changed as from 1 April 2003, but the previous version continues to apply to any injury that occurred between 1 April 1997 and 31 March 2003.

4. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULE 11.3(i) OF THE PCSPS

5. Rule 11.3(i)  states that its provisions may be applied to any member 

“who suffers an injury in the course of official duty, provided that such an injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty.”

6. The High Court has determined that the word “solely” applies both to the phrases “attributable to the nature of the duty” and “from an activity reasonably incidental to the duty.”

MATERIAL FACTS

7. Mr Ainsworth was an Inland Revenue tax inspector who was seconded, on or about 23 February 2000, to work on the Helpline for IR35, a new Inland Revenue project designed to combat perceived tax avoidance.  Mr Ainsworth felt that he had not been trained for this new work and had not been given backing to alleviate the pressures the work entailed.  

8. Mr Ainsworth had a subarachnoid brain haemorrhage in December 2000, as a result of which he was admitted to hospital.  

9. Mr Ainsworth was examined in June 2001 by Dr Entwistle, a doctor from BMI Health Services (BMI), acting on behalf of his employer.  BMI had a contractual agreement with the Inland Revenue to provide occupational health advice. The Inland Revenue had asked Dr Entwistle to examine Mr Ainsworth to see whether paid sick leave was to continue.  Mr Ainsworth told Dr Entwistle that he had been treated for anxiety by his GP over the previous 15 years and had also seen a clinical psychologist and a psychiatrist.  In the previous June he had consulted his GP with work-related stress and his medication had been increased.  He had asked to transfer to another post not requiring the provision of advice on controversial new legislation.  He had then had the brain haemorrhage in December 2000, but had not suffered from any physical aspects of a stroke.

10. Dr Entwistle advised that ill-health retirement was one of the options which management might consider to be appropriate, as it was unlikely that the Inland Revenue could expect regular and effective service from Mr Ainsworth in the future.  Dr Entwistle also advised that, if Mr Ainsworth were to return to work, his workload and areas of responsibility would have to be considerably reduced. 
11. In January 2002 Dr Kitchen of BMI advised Inland Revenue Human Resources on the possibility of Mr Ainsworth returning to work.  Dr Kitchen recommended the continuation of paid sick leave, but suggested a further face-to-face consultation.  He thought that ill-health retirement at that stage was inappropriate, and that Mr Ainsworth might be able to return to work within six months, as long as there were major adjustments to his duties, so that he was under less pressure.   In the event, early retirement for Mr Ainsworth was granted with effect from November 2002 after receipt of a Medical Retirement Certificate from Dr Khan of BMI.
12. Following the meeting with Dr Entwistle in June 2001, Mr Ainsworth asked his personnel officer for details of the procedure for making a claim under Rule 11 of the PCSPS.  BMI was asked to examine Mr Ainsworth and  their Dr Stuckey requested a report from Mr Ainsworth’s GP.  The GP advised that Mr Ainsworth had made a good recovery from his brain haemorrhage, with no residual neurological deficit but that he was suffering from significant anxiety disorder and an element of post-traumatic stress.  

13. In April 2002, Dr Charlson of BMI advised that bearing in mind Mr Ainsworth’s previous history of mental health problems, and the likely contribution of the effects of the brain haemorrhage on his mental wellbeing, he could not state that Mr Ainsworth’s current mental health problems were solely or directly attributable to the nature of his duties or arose from activities which were reasonably incidental to them.  

14. That advice was considered by Lorraine McEwan of Inland Revenue Human Resources.  The part of her letter, dated 15 April 2002, to Mr Ainsworth dealing with Injury Benefits reads as follows:

“Please find attached a copy of the recent BMI report which addresses the outstanding issue of your claim for Injury Benefit under Section 11 of the PCSPS.

“You will see from the report that the doctor says that he is unable to state that your brain haemorrhage was solely or directly the result of your work.”

Although she had the authority to take a decision as to whether  Mr Ainsworth should receive Injury Benefits her letter (which gave the impression that it was Dr Charlson who had made the decision) did not make clear that she had herself considered and decided whether to accept the doctor’s recommendation.  Her letter gave no details of any right of appeal against the decision.  
15. On 13 October 2003 Mr Clements, Mr Ainsworth’s trade union representative, wrote to the Inland Revenue to complain about the rejection of Mr Ainsworth’s application for Injury Benefits.  Mr Clements claimed that BMI had not considered whether Mr Ainsworth’s injury “arises from an activity reasonably incidental to the duty”, and made reference to an earlier complaint I had determined (K00791).  He asked for Mr Ainsworth’s case to be considered under the Scheme’s Internal Dispute Resolution (IDR) procedure, about which he had just become aware.
16. There was a delay in dealing with Mr Ainsworth’s complaint as his personnel file had been needed elsewhere, in connection with another matter, and did not become available until 25 February 2004. He was kept informed of the delay and the reason for it.  
17. A decision under stage 1 of the IDRP was given by an Inland Revenue HR Manager on 22 March 2004, turning down Mr Ainsworth’s application.  Mr Ainsworth made an immediate stage 2 application. Because CSP wished to obtain further medical advice, the target date for the issue of the stage 2 decision was put back to 21 June 2004, and Mr Ainsworth was informed of this.
18. CSP drafted a stage 2 IDR decision on 17 May 2004 and sent a copy of the draft to Dr Sheard at BMI, asking some further questions.  Dr Sheard responded, having reviewed Mr Ainsworth’s medical file.  Dr Sheard said that:

18.1. Further investigations following the brain haemorrhage had not revealed any abnormality, surgery had not been deemed to be appropriate and, following some more tests, no further treatment had been recommended.  
18.2. Reports from Mr Ainsworth’s neurosurgeon confirmed that there was no evidence of any aneurysm requiring surgery. 
18.3. Mr Ainsworth had, according to his neurosurgeon, “longstanding psychological stress and is unable to return to work because of this.”  
18.4. A report from Mr Ainsworth’s psychologist confirmed a past medical history of mental health problems for which he had received treatment from both a clinical psychologist and a psychiatrist.  
18.5. Information on Mr Ainsworth’s medical file suggested that he may have had mental problems, which had necessitated treatment, for some 15 years or so.  
Dr Sheard concluded his response by stating that he could not support the contention that Mr Ainsworth’s brain haemorrhage was solely attributable to perceived pressures in the work environment, or that his mental health problems were solely attributable to the work environment or the brain haemorrhage.

19. The stage 2 IDR decision was made by CSP and was sent to Mr Clements on 10 June 2004, upholding the stage 1 decision.  
19.1. Dealing with the relevance of  the Determination to which Mr Clements had referred (K00791), CSP said  I had concluded that the word “solely” in Rule 11.3(i) did not apply to that part of the rule allowing a qualifying injury to arise from an activity reasonably incidental to duty.  CSP had, it said, appealed (on a later decision) to the High Court against my interpretation and Lindsay J had agreed with CSP’s interpretation that the word “solely” applied equally to both parts of the rule.  CSP had, therefore, gone on to consider Mr Ainsworth’s case under the correct interpretation of Rule 11.3(i).  
19.2. CSP said that about 75% of brain haemorrhages, were caused by a physical irregularity in the brain that is present at birth.  In Mr Ainsworth’s case, tests were inconclusive in finding the cause of the haemorrhage.  It was unlikely that the haemorrhage could have been caused solely by anxiety and stress.  Although Mr Ainsworth’s raised blood pressure, caused by difficulties at work, may have precipitated his haemorrhage, CSP thought that it was unlikely to have caused it.  Mr Ainsworth’s vulnerability to an extreme anxious reaction to life events was at least a contributing cause of his illness.  

SUBMISSIONS

20. Mr Clements submitted: 
20.1. Mr Ainsworth, already known to have had mental health problems for some time, had been allocated to the extremely stressful and demanding IR35 project, and had been given no training or support.  The Inland Revenue had not discharged the duty of care Mr Ainsworth was entitled to receive.  
20.2. There had been delays in issuing the IDR decisions and, if Mr Ainsworth’s case had been considered timeously (ie before Lindsay J’s decision in the High Court), Mr Ainsworth would have been granted Injury Benefits under Rule 11.3(i).  

20.3. Mr Clements reported to my office what he thought might be a conflict of interest.  Mrs Angela Plumb had left the former Inland Revenue (now HM Revenue & Customs - HMRC) to work, in a senior capacity, for BMI Health Services (now trading as Capita Health Solutions - Capita).  Prior to her transfer, Mrs Plumb was the HR person with direct responsibility for the Inland Revenue’s contract with BMI. Although HMRC had responded to the effect that Mrs Plumb was not involved in any occupational health issues at Capita, the Capita website seemed to Mr Clements to contradict this statement.
21. Mr Ainsworth himself emphasised the intolerable work pressures he had had to suffer, which he felt had led to his brain haemorrhage.  He also complained of deficiencies in the handling of the IDR procedure, as he had not been informed that he could appeal against the original decision, and complained about CSP sending a draft of the stage 2 IDR decision to BMI prior to its issue and asking questions in order to support the decision that had apparently already been made.

22. CSP submitted : 

22.1. For his claim to succeed, Mr Ainsworth had to provide evidence that, on the balance of probabilities, his duties were the sole cause of his injury, and CSP did not consider that he had done this.  There was only an indication of a lack of evidence pointing to Mr Ainsworth having a physical irregularity that caused the condition, and this was not sufficient for his claim for Injury Benefits to succeed.  The burden of proof lay with Mr Ainsworth to provide evidence to show that, on the balance of probabilities, his duties had solely caused his injury, and this Mr Ainsworth had not done.  

22.2. Different conditions applied to the granting of an ill-health early retirement pension and to Injury Benefits, and it did not follow that, if the former had been granted, the latter would be also.

22.3. CSP did not have access to the confidential medical records BMI had received.  It was within its rights to ask BMI whether the medical reports confirmed CSP’s understanding of the evidence it did have.  BMI confirmed that this was the case and, in doing so, was merely providing information, not making the decision, which CSP had to make.  

22.4. Mrs Plumb’s role within Capita was operational, and she was not involved in giving advice in individual cases.  

CONCLUSIONS

23. The High Court gave its judgement as to interpretation of the particular rule on 12 December 2003. It may have been possible by that date for the first stage of the IDRP to have been completed.  But there was no requirement in law for the Scheme to have applied my own previous interpretation: my determinations are not binding precedents unlike the  decisions of the High Court.  
24. In any event, the current argument that the benefit should have been granted on the basis that the decision makers ought to have applied an interpretation that the High Court has found to be wrong lacks  merit. If my previous interpretation had been followed it would have been open to the scheme, once the High Court decision was known, to have withdrawn the benefit on the grounds that it had been granted on the basis of a mistake of law. 
25. I have seen no evidence to indicate any real or apparent bias arising from Mrs Plumb’s move from HMRC to Capita, the successor to BMI.
26. I do not doubt that Mr Ainsworth firmly and sincerely believes that work-related stress was the cause of his brain haemorrhage. But the medical evidence and advice falls a considerable way short of establishing that the haemorrhage was solely attributable to his employment. 
27. I do not uphold Mr Ainsworth’s complaint.

DAVID LAVERICK

Pensions Ombudsman

8 June 2007
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