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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr G Carey

Scheme
:
The Local Government Pension Scheme (LGPS)

Employer
:
New Charter Building Company Limited (New Charter)

Administrator
:
The Secretary of State

MATTERS FOR DETERMINATION

1. Mr Carey has complained that his application for ill health retirement under the Local Government Pension Scheme (LGPS) Regulations was not properly considered.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

KEY FACTS

LGPS Regulations 1997 (as amended)

3. At the time of Mr Carey’s application for ill-health retirement, Regulation 27(1) provided,

“Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.”

4. Regulation 27(5) provided,

“In paragraph (1)- 

“comparable employment” means employment in which, when compared with the member's employment- 

(a) the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b) the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and 

“permanently incapable” means incapable until, at the earliest, the member's 65th birthday.”

5. Regulation 97 provided,

“(1)
Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

(2) Any question whether a person is entitled to a benefit under the Scheme must be decided – 

(a) in the case of a person entitled to a pension credit or a pension credit member and in relation to his pension credit rights or pension credit benefits, by his appropriate administering authority, and

(b) in any other case by the Scheme employer who last employed him.

…

(9)
Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A)
The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that –

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case.

(10)  
If the Scheme employer is not the member’s appropriate administering     authority, before referring any question to any particular registered medical practitioner under paragraph (9) the Scheme employer must obtain the approval of the appropriate administering authority to their choice of registered medical practitioner.

…

(14)
In paragraph (9)-

(a) “permanently incapable” has the meaning given by regulation 27(5), and

(b) “qualified in occupational health medicine” means holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State (which has the meaning given by the European Specialist Medical Qualifications Order 1995) or being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.”

Background

6. Mr Carey was employed by New Charter as a plasterer and was a member of the LGPS. Mr Carey was first referred to Tameside Metropolitan Borough Council’s Occupational Health Unit in August 2002. The Occupational Health Adviser reported that Mr Carey was suffering from severe joint pain and that he was unfit for his duties. She suggested that an alternative role involving less manual work be found for him. Mr Carey’s case was reviewed by an Occupational Health Physician, Dr Maze, at Tameside Metropolitan Borough Council’s Occupational Health Unit in April 2003. Dr Maze certified that Mr Carey was unfit to undertake the normal duties of his employment and said that Mr Carey remained unfit ‘for the foreseeable future’ for any work which required him to be on his feet.
7. In January 2003 Mr Carey had attended a consultation with a Specialist in Podiatric Surgery, Mr Baxter-Wild. Mr Baxter-Wild wrote to Dr Maze on 9 May 2003,

“My considered opinion, with regards to the pain experienced in the right foot, there has been an ongoing poor postural positioning of both feet which with a sedentary occupation would have gone unnoticed. Unfortunately his occupation as a plasterer is a manual job which requires lifting, climbing, crouching, often performing tasks where the body is out of balance i.e stretching articularly when using ladders. The rungs of the ladders act as a pivot point in the mid foot whilst standing upon the rung. This is causing irritation to the lateral band of the plantar fascia which, over the years, has developed into a chronic condition.

I feel that the insoles he will be provided with will be of some help in allowing him to walk with minimal discomfort. However, I believe that returning to a full time occupation as a plasterer, and the strenuous nature of the activity, is not going to be possible. I feel that this would fit the criterion for “permanent incapacity” in preventing him from returning to his normal role prior to his 65th birthday.”

8. Dr Maze referred Mr Carey’s case (including a copy of Mr Baxter-Wild’s report) to an independent Occupational Physician, Dr Hopkins. At this time, no comparable employment had been identified. Dr Hopkins wrote to Dr Maze on 21 July 2003,

“… I note that he has been treated by a podiatrist since the 9th January 2003 for plantar fasciitis of his right foot and that the response to insoles has so far been disappointing. After such a short period of limited treatment I am unable to conclude that he is permanently incapacitated for the purposes of the pension scheme and I have signed the form to this effect.”

9. Dr Maze notified Mr Carey of Dr Hopkins’ opinion.

10. Mr Carey’s employment with New Charter was terminated on 30 August 2003. He appealed against the decision not to grant him ill-health retirement. At stage one of the Internal Dispute Resolution (IDR) procedure, the Appointed Person said,

“New Charter have provided me with an opinion as to your medical condition given by Dr Hopkins (who is one of the Fund’s approved independent medical practitioners) on 21 July 2003 upon which their decision in your case was based. Dr Hopkins is of the view that she is unable to conclude that you are ‘permanently incapacitated for the purposes of the pension scheme … after such a short period of limited treatment’ and has issued a certificate to that effect on the Fund’s appropriate pro-forma.

In my view, New Charter have complied properly with their responsibilities under regulation 97(9) of the Regulations in obtaining an opinion from Dr Hopkins about a month before making their decision in your case. I am also satisfied that Dr Hopkins’ opinion is a valid and reasonable one for the purposes of that same regulation. In the circumstances, I regret to inform you that I have decided to reject your complaint …”

11. Mr Carey referred his case to the Secretary of State at stage two of the IDR procedure. The Secretary of State requested copies of Mr Carey’s job description and the notification of benefits under the LGPS which had been provided to him. The Secretary of State concluded,

“… at the time you ceased employment the medical evidence indicates that you were incapable of discharging efficiently the duties of your former employment with the Trust. However, the question the Secretary of State has to consider is whether, at the time you ceased employment with the Trust, you were permanently incapable of efficiently discharging the duties of your former employment because of ill-health or infirmity of mind or body. Permanent is defined in the 1997 regulations as to age 65 which in your case is at least 6 years. The Secretary of State notes that Dr Hopkins is an appropriately qualified medical practitioner, within the meaning of the regulations, and has certified his independence as required by the regulations. The Secretary of State notes that Dr Maze passed your file to Dr Hopkins. He further notes that Dr Maze drew Dr Hopkins’ attention to your consultant’s letter, and in particular to the opinion at the end of the letter. The Secretary of State notes that this is a reference to Mr Baxter-Wild’s letter of 9 May 2003. The Secretary of State notes that in Mr Baxter-Wild’s opinion you fit the criterion for permanent incapacity preventing you from returning to your normal role prior to your 65th birthday. He notes that Dr Hopkins in her letter of 21 July 2003 states “I note that he has been treated by a podiatrist since the 9th January 2003 for plantar fasciitis of his right foot and that the response to insoles has so far been disappointing. After such a short period of limited treatment I am unable to conclude that he is permanently incapacitated for the purposes of the pension scheme …” The Secretary of State further notes that Dr Hopkins certified that you were not permanently incapable of discharging efficiently the duties of your former employment, by reason of ill-health or infirmity of mind or body. The Secretary of State notes that Dr Hopkins in reaching her opinion has balanced all the medical evidence, including Mr Baxter-Wild’s opinion and her own medical expertise in occupational health medicine and found that you were not permanently incapacitated for the purposes of the pension scheme. Accordingly the Secretary of State finds that at the time you ceased employment with the Trust on 20 August 2003 you were not permanently incapable of discharging efficiently the duties of your former employment because of ill-health or infirmity of mind or body. You did not therefore cease employment on the grounds of ill-health or infirmity of mind or body in the sense required by the regulations and are not therefore entitled to the immediate payment of LGPS retirement benefits from when you ceased employment with the Trust.”

12. The Secretary of State decided that Mr Baxter-Wild did not fulfil the requirements of the regulations because he was ‘open to the charge of acting as [Mr Carey’] representative’.

13. With regard to alternative employment, New Charter say that this was discussed with Mr Carey but he was of the opinion that he was unable to carry out any of the alternative employment available at the time because of his condition. Mr Carey says that he volunteered himself for caretaking but was told that this was unsuitable because it involved heavy lifting. He also says that he was told that other departments would be reluctant to employ him because he would be ‘deemed to be a sick person’. New Charter refute this suggestion.

14. New Charter say that their decision not to grant Mr Carey ill health retirement was made on the basis of the medical evidence they received. They say that the medical evidence was not contradictory. New Charter refer to the report prepared by Tameside MBC Occupational Health Unit, which they say found that Mr Carey would be able to carry out sedentary work. They also refer to Mr Baxter-Wild’s report, which they say was written specifically in relation to the role of a plasterer. New Charter say that, had there been any doubt as to the medical opinion submitted or any need for clarification, they would have taken appropriate action. They acknowledge that they may have had little input into the appointment of Dr Hopkins and say that they will be reviewing this. However, New Charter say that this did not impact upon the decision making process and did not raise cause for concern in Mr Carey’s case because Dr Hopkins has the relevant credentials and qualifications.
15. New Charter say that Mr Carey has not presented any evidence that his condition has deteriorated since July 2003. Mr Carey says he felt that the ‘door had not been left open’ for him to provide any such evidence after his dismissal was finalised.
16. In response to Mr Carey’s application to me, the Secretary of State submits;

· He reached a proper and reasonable decision, based on the evidence available to him and in accordance with the relevant regulations.

· Mr Carey’s application for ill health retirement was properly considered but, at any point in the appeals process, a different decision maker could have come to a different decision.

· The Secretary of State took into account the contemporaneous evidence. In particular;

· Mr Baxter-Wild’s opinion that Mr Carey was permanently incapacitated from returning to his normal full time occupation.

· New Charter reference of the matter to Dr Hopkins, who was an appropriately qualified medical practitioner.

· that Dr Hopkins had seen Mr Baxter-Wild’s report and would have balanced this against her own expertise.

· It was reasonable to rely on the available medical evidence and come to the decision that Mr Carey was not entitled to an immediate pension.

· The question of whether Mr Carey was or was not offered alternative employment is an employment matter.

CONCLUSIONS

17. It is, in the first instance, for New Charter to decide whether Mr Carey meets the criteria for ill health retirement under the LGPS Regulations. Before they do so, they must obtain a certificate from an appropriately qualified independent registered medical practitioner. Dr Hopkins satisfies the requirements to provide such a certificate. However, having obtained such a certificate, the decision still rests with New Charter. I agree with the Secretary of State that Mr Baxter-Wild does not satisfy the requirements of the LGPS but this is because he is not qualified in occupational health medicine as defined in the Regulations not because he can be viewed as ‘representing’ Mr Carey.

18. There is little evidence of the Employer, New Charter, being involved in the choice of Dr Hopkins as envisaged by the Regulations. The choice seems to have been made by a doctor acting for the administering authority. That may be technically incorrect but had a more correct procedural route have been followed this is likely still to have led to Dr Hopkins.  

19. I am more concerned by the total absence of any evidence of the Employer considering the matter after Dr Hopkins’ opinion was received. While there was a requirement for an opinion of an Occupational Health Physician to be obtained the Regulations do not preclude the Employer from determining that the requirements of Regulation 27 are met despite the contrary view of the Occupational Physician. Of course such an outcome could be expected to be rare but one possible scenario when it might occur is exemplified here. Dr Hopkins is not a specialist in the particular condition with which Mr Carey has been diagnosed. The Specialist has advised that despite the treatment he is providing Mr Carey  cannot be expected in his view to return to his work and that, again in this view, Mr Carey can be regarded as permanently incapacitated. Dr Hopkins’ reason for taking a contrary view is that there has not been sufficient time for treatment to be effective. But in the light of the specialist opinion that treatment is not likely to be effective the Employer might at the very least have been expected to query Dr Hopkins’ view.  

20. The Regulations say that it is for the Employer to decide eligibility in the first instance. In the second instance the decision lies with the Secretary of State. The Secretary of State recited the history of the medical opinions before saying that Dr Hopkins’ “has balanced all the medical evidence, including Mr Baxter-Wild’s opinion and her own medical expertise in occupational health medicine and found that you were not permanently incapacitated for the purposes of the pension scheme.” The Secretary of State seems to have failed to realise that it was for Dr Hopkins to certify an opinion rather than make a decision. The Secretary of State’s decision then went on “Accordingly the Secretary of State finds…”. That first word is a clear reference to Dr Hopkins’ finding. I am not persuaded that the Secretary of State properly formed his own view as to whether Mr Carey meets the definition of Regulation 27. Nor am I clear what “balancing exercise, Dr Hopkins undertook.

DIRECTIONS

21. I am remitting the matter for a fresh decision to be made by the Employer who will need to take account of the medical evidence together with the comments I have made on this determination.

DAVID LAVERICK

Pensions Ombudsman

4 January 2006
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