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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Dr C Kidd

	Plan
	:
	Motherwell Bridge Group Pension Plan

	Respondents
	:
	Independent Trustee - Moat Pensions Limited (Moat)

	
	:
	Principal Employer - Motherwell Bridge Holdings Limited (the Company)

	
	:
	Current Administrator - Mercer Human Resource Consulting Limited (Mercer) (previously Sedgwick Noble Lowndes Limited)


MATTERS FOR DETERMINATION 
1. Dr Kidd queries whether information provided about the Plan was correct and whether proper effect is being given to a money purchase underpin to his Plan benefits.  

2. Dr Kidd’s application as originally submitted included a complaint about advisors to the Plan.  Advisers to the Plan fall outside my jurisdiction as does advice given to Dr Kidd by financial advisers, Sedgwick Financial Services Limited (SFS).  

3. Dr Kidd is also critical of former trustees of the Plan who, he feels, allowed the funding position of the Plan to deteriorate.  Although I understand Dr Kidd’s disappointment, the deterioration in the Plan’s funding position in recent years occurred against the background of well publicised falls in investment markets, coupled with the sponsoring Company’s financial difficulties.  That is, unfortunately, a not uncommon scenario and one to which other schemes have fallen victim.  Dr Kidd’s assertion that the then trustees ought to have acted earlier to protect the Plan must be viewed against the background that his employment with the Company ceased in June 2000.  As a deferred member, Dr Kidd’s only interest was in the Plan whereas other Plan members may have viewed the continuation in business of the Company and with it their employment as a higher priority.  

4. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

5. Mercer became the Administrator to the Plan as a result of taking over Sedwick Noble Lowndes Limited.  References in this determination to Mercer should also be taken to include reference to the predecessor where appropriate.

RELEVANT PLAN PROVISIONS

6. At the time Dr Kidd joined the Plan it was governed by the Fourth Definitive Deed and Rules which had been in force since 6 April 1988.  However, a replacement Definitive Deed and Rules (the Fifth Definitive Deed and Rules) was executed on 15 December 2000 altering the previous Deed and Rules.  The amendments had retrospective effect and Clause 2 of the Fifth Definitive Deed and Rules provided:

“2.
The New Clauses and the New Rules apply to every person who

(a) on 6th April 1997 is a Member under the New Rules and who had not become entitled to an immediate or deferred pension or reached Normal Pension Date (as defined in the New Rules) on or before the previous day, …..”

7. “Member” is defined as “a person who was a member on 5th April 1997 under the Old Rules.”

8. Essentially the Plan is a final salary scheme with a money purchase underpin.  The member receives the greater of final salary benefits or the benefits calculated by reference to the member’s Personal Pension Account (PPA). 

9. Part I of the New Rules deals with interpretation and meanings and defines PPA as:

“A Member’s notional individual account within the Plan to which is credited the total cost of the Member’s Ordinary Contributions, plus an amount of 3% of Pensionable Salary … representing an allocation from the Participating Employer.  The value of a [PPA] is adjusted at the end of each year to reflect the credits made and the Plan’s investment performance.”

10. Part IV deals with calculation and payment of pensions.  Rule 14(A) deals with Normal Retirement Pension and 14(B) sets out the formula for their calculation.  For staff members such as Dr Kidd, that calculation is 1/60th of Final Pensionable Salary multiplied by the amount of Pensionable Service).  Rule 14(B) concludes:

“If greater, the amount determined by the Trustees on the advice of the Actuary as available by application of the Member’s [PPA] will be substituted.”

RELEVANT STATUTORY PROVISIONS

11. Where a final salary pension scheme winds up with insufficient assets to secure all the liabilities, section 73 of the Pensions Act 1995 (as amended by Regulation 3 of the Winding Up Regulations 1996) sets out the statutory order of priorities.  Essentially, the interests of deferred members rank below those of members whose pensions are already in payment or whose entitlement to payment has already arisen.  Because the benefits of those to whom pensions are already being paid are secured in full, this may reduce the amount remaining for distribution amongst deferred members, resulting in those members’ benefits being reduced.  

12. Regulation 13 of the Occupational Pension Schemes (Winding Up) Regulations 1996 deals with hybrid schemes (which includes schemes which provide defined benefits with a money purchase underpin or vice versa) and provides:

“13.-(1) In relation to any scheme-

(a) which is not a money purchase scheme, but 

(b) where some of the benefits that may be provided are relevant money purchase benefits,

section 73 applies as if-

(i) the liabilities of the scheme did not include liabilities in respect of those benefits, and 

(ii) the assets of the scheme did not include the assets by reference to which the rate or amount of those benefits is calculated.

(2) In paragraph (1) “relevant money purchase benefits” means money purchase benefits other than-

(a) benefits derived from the payment by any member of voluntary contributions, or

(b) underpin benefits.

(3) In this regulation “underpin benefits” means money purchase benefits which under the provisions of the scheme will only be provided in respect of a member if their value exceeds the value of other benefits in respect of him under the scheme which are not money purchase benefits.  

(4) Where a scheme which is not a money purchase scheme may provide underpin benefits, the amount of the liability for those benefits shall be calculated in accordance with regulation 4 (but omitting paragraphs (1)(c) and (3) to (5) of that regulation).”

13. Regulation 4 under the heading “Calculation of amounts of liabilities” says:

4.-(1) Subject to paragraphs (4) and 95), for the purposes of section 73(2) the amounts of the liabilities mentioned in section 73(3) shall be calculated and verified by the actuary of the scheme-

(a) on the assumption that questions whether or not a person’s entitlement to payment of a pension or other benefit has arisen and whether any amount must be treated as an increase or as part of a pension are to be determined as at the crystallisation date;

(b) on the assumption that liabilities in respect of members do not include the expenses involved in meeting them;

…(d) otherwise in accordance with the guidelines given in GN 19 (so far as it applies for the purposes of these Regulations).

(2) Such a calculation must be accompanied by a statement that it is in accordance with the guidance mentioned in paragraph (1)(d)….

(4) If, when the assets of the scheme are applied in accordance with section 73(2) [of the Pensions Act 1995] towards satisfying any liability of the scheme mentioned in section 73(3), that liability, as calculated in accordance with the rules of the scheme (without any reduction by reason of its falling within a class of liability which is to be satisfied after another class), is in the opinion of the actuary fully satisfied by applying assets of a value less than the amount of that liability calculated in accordance with paragraph (1), then the amount to be taken as the amount of that liability for the purposes of section 73(2) shall be reduced accordingly.”

MATERIAL FACTS

14. Dr Kidd commenced employment with the Company in January 1997 and joined the Plan immediately.  He received a copy of the Plan Booklet  (the Booklet) which said:

“… the Plan combines the best features of a “final salary” pension scheme and the new personal pension plans so, whether you are still likely to change jobs, or you stay with the Company until retirement, you are guaranteed the best of both worlds.”

15. The Booklet explained that PPAs were a special feature of the Plan, designed to provide members with the best of either personal pension or final salary based benefits.  Under the heading “HOW THEY WORK” the Booklet said:

“The way [PPAs] work is quite simple.  When you join the Plan the Trustees set up a [PPA] in your name.  The Account is credited with all the contributions you pay into the Plan plus 3% of your Pensionable Salary from the Company’s contribution.”

16. Under the heading “BEST BENEFIT GUARANTEE” the Booklet said:

“When you retire your final salary pension and the pension that can be provided with the value of your [PPA] will be calculated and compared and you will get whichever provides the better benefits.”

17. About transfers in, the Booklet said:

“If you were a member of a previous pension arrangement it may be possible to transfer those benefits into the Plan.  In this case those benefits will be paid in addition to the benefits outlined in this booklet.”

18. The Glossary of Pension Terms said, about PPAs:

“This is your individual account within the Plan into which all your contributions (other than Additional Voluntary Contributions) plus an amount from the Company’s contributions are paid.  At the end of each year, the value of your PPA is adjusted in line with the Plan’s investment performance.  When you retire or leave the Plan, your benefits are calculated and compared against those benefits that could be provided from your [PPA] – you are then paid the better of the two benefits.”

19. In 1998 Dr Kidd transferred into the Plan his accrued benefits from his previous employer’s scheme. SNL wrote to Dr Kidd on 12 November 1998 with a transfer in statement.  That statement referred to a transfer value of £77,107 (plus AVCs of £13,844.39) received from the 3i Group Pension Plan and said:

“The above transfer value has been received, and you are entitled to the following additional benefits:

A pension from 12 June 2024 [when he was 65] 








£43,624.21 a year

A Spouse’s pension

(a) on death after retirement 

£21,812.10 a year

(b) on death before retirement   

£ 7, 923.65 a year

Lump Sum Death Benefit


£ 1,294.58

The transfer value will be used to buy units in your [PPA].  On retirement you will receive the greater of the final salary benefits (including the benefits shown above) and the benefits which can be bought by the total units in your [PPA].”

20. A benefit statement issued to Dr Kidd showed that, as at 6 April 1999 and based on his then salary, his Plan pension (payable at age 65) would be £35,362.50 per annum plus an additional pension of £43,624.21 a year from his transferred in benefits.  About Dr Kidd’s PPA, the statement said:

“Your [Plan] benefits will never be less than those which can be brought with the value of your [PPA].  This value could fall as well as rise.  The current number of units in your account is: 25474.99.  The current value of your account is: £94,978.44”

21. Dr Kidd left the employment of the Company in June 2000 and became a deferred member of the Plan.  

22. In 2001 the Booklet was updated (the 2001 Booklet).  About PPAs the 2001 Booklet said:

“When you join the Plan, the Trustees set up a notional [PPA] in your name.  The [PPA] is credited with all your Plan contributions (other than any AVCs you may pay to the Plan) and an amount from your Employers contributions equal to 3% of your Pensionable Salary.  

23. The Definitions section of the 2001 Booklet said, about PPAs: 

“This is your individual account into which all your contributions (other than AVCs) plus an amount equal to 3% of your Pensionable Salary from the Company’s contributions are paid.  At the end of each year, the value of your [PPA] is adjusted in line with the Plan’s investment performance.

[PPAs] are purely notional and are maintained solely for the purpose of recording contributions and calculating benefits under the Plan.  They do not confer on any person any interests or entitlements to assets in the Plan.”

24. Dr Kidd was not sent a copy of the 2001 Booklet.  

25. On 28 January 2002 Mercer wrote to Dr Kidd in reply to a telephone enquiry from him.  Mercer’s letter said:

“Thank you for your enquiry regarding the above [the Plan].

I confirm the current value of your [PPA] is £110,500.10.  Please note this value is not guaranteed and may rise or fall with unit prices.”

26. The Trustees decided in January 2003 to suspend early retirements from the Plan.  This affected all members whose applications for early retirement were received after 16 January 2003. The Company underwent restructuring and part of its business was sold to a new company, MB Engineering Limited to which company’s employment some employees transferred and those employees were able to transfer their Plan benefits to the new company’s pension scheme. The Scheme commenced winding up from 28 September 2003.  No transfers have been made to any other scheme since then.  

27. On 30 September 2003 the Trustees issued an Announcement about the Plan.  The Announcement set out that as a result of the Company’s reconstruction, the Plan had closed and had commenced winding up from midnight on 28 September 2003.  The Announcement, in part, read:

“The Trustees have regularly monitored the funding position of the Plan.  The most recent actuarial valuation showed the Plan’s funding position as at 5 April 2002.  It confirmed that the funding of the Plan had deteriorated.  Furthermore, it is clear from advice from the Plan’s actuary that, in common with most pension arrangements, significant falls in investment markets since April 2002 have resulted in the funding of the Plan deteriorating still further.

The Trustees therefore commenced discussions with the Company during 2002 regarding the future funding of the Plan.  At the end of last year, the Company indicated its weak financial position to the Trustees, but advised that it intended to pay contributions to make good the Plan’s funding shortfall.  However, in February 2003, the Company advised that it would soon no longer be able to continue the existing contributions or, indeed, to continue in business at all.  It later confirmed details of the Company’s intended reconstruction but made it clear that the reconstructed company would not have sufficient financial strength to maintain the Plan.  It therefore stated that it would wish the Plan to wind up after the Company’s reconstruction, and would make a final payment to the Plan after wind up commenced.  It acknowledged that this payment would not be sufficient to cover the Plan’s funding shortfall, but advised that the Company would become insolvent if the Plan’s contribution requirements were not compromised in this way.

The Trustees’ discussions on the Plan’s funding therefore broadened into negotiations with the Company’s financing bank syndicate.  As part of these negotiations, the Trustees appointed a firm of Chartered Accountants to complete an independent review of the Company’s financial position.  The conclusion reached from the review, and subsequent legal advice, was that the Company could not continue without restructuring, and that no funds would flow to the Plan in the event of the insolvency of the Company.

In the light of the accountants’ review and the legal advice received, the Trustees have negotiated a final payment by the Company to the Plan of £2.9 million.  It will be paid over the next 2 years, and is guaranteed by the Bank of Scotland.  In addition, the Plan will be issued with 24,900 ordinary shares in the reconstructed company.

In order to receive these funds, the Trustees had to undertake not to disclose details of their discussions with the Company and its banks to Plan members until the Company’s reconstruction was completed.

Although greater than the payment originally offered, this sum will by no means cover the Plan’s significant funding shortfall.  However, the Trustees believe after difficult and hard negotiations that they have been able to achieve the best deal available to the Plan in the circumstances.

As the Plan will close and not receive any further funds other than those described above, the Trustees have commenced winding up the Plan from midnight ending 28 September 2003.”

28. The Announcement went on to say that although the Plan had sufficient assets to secure in full the benefits of retired members, it was almost certain that there would be insufficient assets to secure in full the benefits of members who had not yet retired.  The Announcement indicated that for such members, the proportion of their benefits that could be secured could be less than 50%.

29. Upon receipt of the Announcement Dr Kidd emailed Mercers with a number of queries.  He also contacted the Pensions Advisory Service (PAS).  In response to questions from members, Moat (who had been appointed as Trustee to the Plan with effect from 30 April 2003) issued a Question & Answer Briefing with a further Briefing issued in January 2004.

30. Dr Kidd was dissatisfied with the information provided to him and PAS and in May 2004 he made an application to my office.  

SUBMISSIONS

From Dr Kidd:

31. As long ago as 2001 the then trustees were well aware of the perilous state of the Plan.  The Company’s 2001 accounts show a Plan deficit of £7.3 million. No action was taken even though the Company in the preceding few years had received over £100 million from the disposal of profitable subsidiaries and paid out almost £25 million in dividends to shareholders in 2000 and 2001.  Senior employees and directors, some of whom were also trustees, received very substantial dividends and some were granted early retirement, thereby securing their personal pension benefits.  When the Company was wound up, some employees and former trustees transferred their employment to the new company and their Plan benefits to a new scheme set up by the new company.  It is highly unfair that those whose employment continued also benefited in pension terms.  

32. Dr Kidd’s understanding, based on the Booklet, benefit statements and correspondence, was that part of his contributions would be used to provide his final salary benefits and the remainder credited to his individual PPA, with his transferred- in funds held separately.  Dr Kidd therefore understood that he would have 3 separate accounts but his requests for details of the amounts held in the 3 accounts were not met.  If the 3 accounts do not in fact exist, then he has been misled and the Trustees and the Administrator have not operated the Plan in accordance with the Plan’s literature and have misrepresented the Plan to him.   

33. The Booklet clearly stated that he was guaranteed the better of a final salary and personal pension plan.  That guarantee can only be met if he has a “ring fenced” personal pension pot.  The statements (and explanatory flow charts etc) in the Booklet go further than saying that the PPA is ring fenced.  

34. No indication was given to him that his estimated pension of £43,624 was conditional on the Plan being solvent or that winding up could alter the benefits to be paid.  If in fact he does not have a “true” PPA then he has been grossly misled, especially in respect of his transferred-in benefits. 

35. If he had been correctly informed at the time as to the “true” nature of the Plan, he would not have transferred in to the Plan but would have left his accrued benefits in his previous employer’s (a FTSE 100 company with a strong financial base) scheme or transferred them to a personal pension plan.   Dr Kidd stresses that, at the time, his knowledge of pensions was rudimentary.  In particular, he was unaware of the implications of a pension scheme winding up in deficit.  

36. He was “encouraged” by  Mercer’s predecessor, to transfer in his benefits accrued with his former employer’s scheme.  In 1998 he was introduced to a Mr J Doran of SNL.  Dr Kidd understood Mr Doran to be the adviser to the Plan.  When Mr Doran realised that Dr Kidd was considering transferring his benefits, Mr Doran introduced him to SFS to advise Dr Kidd as to his options.  SNL/SFS were driving the transfer process.  The personal advice he received from SFS coupled with SNL’s role as Plan Administrator/adviser gave him to understand that his PPA and guaranteed pension resulting from his transfer in payment were secure and ring fenced.  

37. Dr Kidd proceeded with the transfer on the understanding that it bought him a guaranteed pension of £43,624 per annum which was in addition to other Plan benefits. This is consistent with the statement in the Booklet that benefits from the transfer in would be paid in addition to his Plan benefits. 

38. The Booklet was amended as the Company and Trustees realised that the commitments unequivocally made could no longer be met.  The 2001 Booklet should have been issued to all members, including deferred members in view of the “radical redefinition” of the PPA.  The earlier booklet promised that changes affecting members’ benefits would be notified in writing.  As things were, Dr Kidd only became aware of the 2001 Booklet through his application to me.  It should not have taken 13 years for the correct position to be disclosed in the 2001 Booklet. The hiding of the truth represents maladministration by Mercer.  

39. Although Mercer’s letter of 28 January 2002, quoting the current value of Dr Kidd’s PPA as £110,500.10, stated that the value was not guaranteed and could rise or fall with unit prices, no indication was given that the PPA was only notional, even though, by then, the 2001 Booklet had been issued and Mercer was aware of the weak financial state of the Plan and the Company. Dr Kidd suggests that it was no coincidence that the Booklet was revised in the light of problems as to the Plan’s future.  The letter, which was the only information Dr Kidd received about the Plan after he had left his employment with the Company, perpetuated his belief that his PPA was a money purchase account.  Dr Kidd had been told informally that the future of the Plan might be in jeopardy, which prompted his enquiry, made over the telephone, to Mercer.  Dr Kidd says that he was reassured by Mercer’s letter and so took no further action in relation to his deferred benefits in the Plan.  Dr Kidd says that had his enquiry been dealt with fully and properly, with the true nature of his PPA and transfer in payment explained, he would have requested a transfer value.  

40. Mercer knew from the outset that PPAs were only notional but consistently promoted the Plan on a different, and Dr Kidd suggests, fraudulent, basis which created an expectation on the part of members that contributions were being invested in separate PPAs, which over the years, Mercer failed to correct.  As a layman, Dr Kidd could not be expected to be familiar with and understand the relevant legislation.  Mercer, having introduced the PPA in 1988 would have been fully conversant with the relevant statutory provisions and the treatment of underpin benefits.  Mercer was aware of the inaccuracy of its communications regarding the Plan but took no action to correct the position.  Mercer is accused of “gross, systematic, consistent, and serial maladministration, professional negligence, malpractice, and fraud”.

41. Dr Kidd referred to my Determination of an application made by a Mr Hutchison under reference number N00568 which in part concerned representations made in the scheme booklet and in letters to Mr Hutchison whose application I, to some extent, upheld.  

42. To put matters right, Dr Kidd’s “3 pension pots” and their value should be reinstated and recognised.  Action should be taken to penalise any “guilty parties” in connection with matters including the early retirement of trustees, making false statements, having reckless disregard for members’ interests, intentional and deliberate acts leading to diminution of Dr Kidd’s assets and negligence in carrying out their duties.  

43. Dr Kidd’s Plan benefits represented a large part of his financial planning for retirement and he was relying on the underpinned elements.  The potential loss of these and the frustration encountered in dealing with the matter caused by Moat’s failure to deal properly with the issues raised,  has caused Dr Kidd many sleepless nights and distress and inconvenience which has impacted on Dr Kidd’s family life.  

From Moat (represented by McGrigors, solicitors)
44. Moat took independent financial and legal advice before agreeing to the compromise agreement pursuant to which the Plan went into winding up.  Had the Plan Trustees not agreed to the compromise agreement, the Company would have become insolvent and the Plan, as an unsecured creditor, may have received nothing.

45. After winding up commenced, the issue of PPAs was raised.  McGrigors advised Moat that a PPA is an account to which certain contributions are notionally credited and which provides an underpin in calculating the final salary benefits.  PPAs come within the meaning of Regulation 13(3) of the Occupational Pension Schemes Winding Up Regulations 1996.  Underpin benefits are excluded from the definition of relevant money purchase benefits and for the purposes of section 73 of the Pensions Act 1995 have no higher priority than the benefits which they purport to underpin.  The result is that the member’s benefits are calculated on a final salary basis and then compared with the nominal amount of the member’s PPA with the member receiving whichever is the higher amount.  However, that amount is then subject to reduction on winding up of an underfunded scheme in accordance with the statutory priority order.  

46. Moat is unable to comment as to whether the Plan was misrepresented to Dr Kidd either when he joined or when transferred his accrued benefits into the Plan, as Moat had no involvement with the Plan at the time.  

From Mercer

47. Mercer, on behalf of SNL, does not dispute that prior to transferring his accrued benefits into the Plan Dr Kidd met with Mr Doran, an employee of SNL and a Mr McArthur, employed by SFS.  Mr Doran acted appropriately in that SNL, as adviser to the Plan, was precluded from providing recommendations to individuals on personal financial matters.  Mr Doran denies that the he gave any personal assurance to Dr Kidd (or any other member) as to the security of Dr Kidd’s Plan benefits.

48. The Booklet does not state that the PPA is a ring fenced account.  The Plan Actuary at the time calculated that Dr Kidd’s transfer in payment of £77,107 would entitle him to a pension of £43,624.21 at age 65.  Certain assumptions were adopted by the Actuary, one of them being that the Plan would be solvent.  Dr Kidd is still entitled to a pension in that sum but because the Plan has entered winding up and has insufficient funds to pay benefits in full, all entitlements under the Plan must be reduced in accordance with the statutory order of priority.  There are no guarantees as to the level of benefits that a member will receive in the event of the Plan winding up in deficit.  

49. The Booklet accurately explains the operation of the PPA and, in particular, that on retirement, the member will obtain the greater of either final salary benefits or the benefits that can be provided with the value (Mercers’ emphasis) of the PPA.  

50. The 2001 Booklet consolidated legislative changes.  When a booklet is updated, different language may be used, but that does not mean that there had been any change to the operation of the PPA.  It had always operated on the basis that the PPA was notional and had not sought to conceal that was the case.  The notionality of the PPA was only of consequence on the winding up (in deficit) of the Plan in which case all benefits are subject to reduction, as provided for by the Plan Rules.  Dr Kidd received no notice of any change relating to his PPA as there was never any such change.  

51. Mercers’ letter dated 28 January 2002 had to be read in conjunction with the Plan Rules, the Booklet and the prevailing legislation. The letter was on the same basis as statements to final salary members that assume that the Plan remains in existence.  Mercer rejects Dr Kidd’s accusation that “Mercer was acutely aware of the underfunding of the [Plan], the perilous state of the [Company] and the non-viability of the Mercer-designed [PPA]”.   

52. Dr Kidd’s allegations, including those of corporate fraud and misappropriation of funds are potentially damaging to its business reputation.  

From the Company (via Dundas & Wilson CS LLP, solicitors to the Receivers of the Company) 

53. The Receiver did not wish to comment on the basis that the matters raised by Dr Kidd arose prior to the Receiver’s appointment and that any claim upheld against the Company would rank as an ordinary unsecured claim.  

CONCLUSIONS

54. Generally speaking, if booklets, announcements or statements are inconsistent with the Plan Rules this will not result in any change to a Member’s entitlement. That entitlement will depend on the Rules subject to any overriding statutory provisions. If incorrect information has been given in other documents this will not give rise to any additional benefit under the Pan although may be grounds for providing compensation or some other direction from me if the incorrect information has reasonably been relied upon to a member’s detriment.  

55. The Plan Rules as set out in the extracts above provide that a member’s PPA is a notional account.  There was no requirement on the part of the Trustees and the Plan Administrator to set up and maintain for Dr Kidd an actual PPA into which contributions were physically paid.  The notional value of the PPA is for comparative purposes only.  Dr Kidd cannot, in my view, successfully argue that the Plan is structured in such a way that his own and the Company’s contributions ought to be held separately for Dr Kidd’s specific benefit.   Essentially the Plan is a final salary or defined benefits scheme with a money purchase underpin or guarantee.   

56. Dr Kidd’s argument is rooted in the difference in the way deferred benefits are dealt with in the winding up of final salary schemes on the one hand and money purchase schemes on the other.  As a final salary scheme, the Plan is subject to the statutory order of priorities set out in section 73 of the Pensions Act 1995.  As Dr Kidd is now aware, pensioners’ benefits (and those of their dependants) have a higher degree of priority than benefits of active and deferred members.   If there are insufficient funds to secure all the benefits within a specific priority the benefits are provided proportionately within that priority which may mean that no benefits can be secured within a lower priority.  

57. By  contrast, where a money purchase or defined contribution scheme winds up, once administration and winding up expenses have been met, members’ benefits are determined (generally by the scheme actuary) in accordance with each member’s interest (by reference to contributions made by and on behalf of the member) in the scheme. 

58. The Plan’s position is complicated by the fact that it is a final salary scheme with a money purchase underpin.  Regulation 13 deals with schemes which provide both defined benefits money purchase benefits (excluding those from Additional Voluntary Contributions).  Regulation 13 essentially provides that the money purchase benefits and corresponding assets must be treated separately and are not subject to the order of priority that applies to the defined benefits.  However, Regulation 13 (3) (which I have set out above) defines underpin benefits and the Plan’s underpin benefits fall within that definition  Underpin benefits are thus not included as “relevant money purchase benefits” to which Regulation 13 applies.  

59. The net result is that Dr Kidd’s benefits, although subject to an underpin, are calculated on a final salary basis and are not treated separately as money purchase benefits in the winding up.  The underpin still applies in that Dr Kidd’s entitlement is to whichever is the greater of benefits calculated on a final salary basis and benefits calculated in accordance with his (notional) PPA.  In Dr Kidd’s case, as there are insufficient assets to secure in full the benefits of active and deferred members, his benefits even if calculated according to the underpin still  stand to be scaled back.   

60. Unfortunately for Dr Kidd, his transferred-in payment is not treated any differently, nor is that money “ring fenced” or earmarked for Dr Kidd’s personal benefit.  The result is that his benefits deriving from that transfer in payment also stand to be scaled back.  

61. Dr Kidd has particularly drawn attention to the fact that the 2001 Booklet stated that a member’s PPA was notional and did not confer any interest or entitlement whereas the earlier Booklet, the one available to Dr Kidd, did not contain such statements.  The earlier Booklet focused on what it termed the “Best Benefit Guarantee”, ie that members would receive the better of either final salary benefits or the benefits that could be provided with the value of the member’s PPA.  What the Booklet said about the way in which members’ benefits would be calculated and paid was correct in ordinary circumstances and in the context of the Plan continuing.  As I have said above, the “guarantee” still prevails, but with scaling back.  

62. Dr Kidd considers that the Booklet gave the impression that a member’s PPA was an actual, rather than a notional, account but the wording of the original booklet is equally consistent with either view.  It follows that I do not consider that the Plan was misrepresented to Dr Kidd.  It is difficult for Dr Kidd to succeed in his claim that the Booklet was misleading about what would happen in the event that the Plan wound up in deficit when the Booklet did not deal with that eventuality. 

63. Even if I agreed with Dr Kidd that the Booklet ought to have been more explicit, and more along the lines of the 2001 Booklet, I do not see that this would result in the outcome Dr Kidd seeks.  The provision of incorrect information will generally result in a finding of maladministration.  But I then need to go on to consider whether such maladministration had caused injustice.  If it has then my Directions are aimed at putting the recipient of the incorrect information in the position in which he would have occupied had correct information been given. That is different from requiring the parties to act as though the incorrect information was correct.  Dr Kidd is, however, arguing that his entitlement ought to be based on the incorrect information.  

64. Dr Kidd asserts that, if he had been correctly informed, he would not have transferred into the Plan his accrued benefits from his previous employer’s scheme. There can be little doubt that had Dr Kidd known that the Plan would later go into winding up with a large deficit, he would have decided against transferring.  But his decision to transfer cannot be viewed with the benefit of hindsight as to that development some years later.  The question is whether, if he had known that his PPA was only notional, or that the transferred-in contribution was not ring fenced, he would still have gone ahead in transferring in accrued benefits from his previous scheme.  There is a similar question as to whether he would have joined the scheme at all had he understood that the PPA was only notional 

65. I am not persuaded that, without the benefit of hindsight, Dr Kidd would have declined the opportunity to join the Plan and thus pass up the offer of contributions from his Employer toward his pension.  

66. As to whether he would have decided against transferring into the Plan his accrued benefits, again I am not persuaded that he would not have taken that step had he known that his transfer in payment would not be ring fenced.  The transfer in statement sent to him on 12 November 1998 did not say that his transferred in payment would be held separately.  Although it said that he would be entitled to additional benefits (which remains the case albeit that those benefits will be scaled down) that statement was received after Dr Kidd’s decision to transfer in had already been made so he did not rely on that information as his decision had already been made.  

67. I cannot see that Mercer’s letter dated 28 January 2002 has the significance which Dr Kidd claims. Dr Kidd’s enquiry was made over the telephone and without specific reference to the Plan’s future security. 

68. Dr Kidd has not suggested that SNL’s representative gave him different information to that set out in the Booklet.  I am not persuaded that Dr Kidd was misled by  SNL  

69. In summary, Dr Kidd’s case turns upon whether he would have made different decisions, on joining the Plan and transferring in his accrued benefits and whether in January 2002 he would have sought a transfer out of the Scheme.  I am not convinced that Dr Kidd would have made such decisions at the time although it is clear that taking into account what he now knows he would either not have joined the Plan in the first place or sought to transfer out his benefits before the funding position of the Plan deteriorated and entered into winding up.  

70. The case of Mr Hutchison mentioned by Dr Kidd concerned a different pension scheme.  Although I did not uphold all aspects of Mr Hutchison’s complaint, I did accept that there had been some reliance by the applicant on general statements made about normal retirement date in the scheme booklet, those being confirmed by individual letters to the applicant.  Dr Kidd’s case is different in that the detriment he has suffered has resulted not directly from the information he was given but in consequence of an intervening event, being the winding up of the Plan in deficit.  I am aware that the case of Mr Hutchison is subject to appeal: the appeal against my decision to the High Court did not succeed but a further appeal to the Court of Appeal is pending.  

71. Dr Kidd has made a number of serious allegations involving deception, fraud etc against Mercer.  I can understand Dr Kidd’s distress and disappointment on realising that, in common with other Plan members, following the winding up of the Plan, his benefits will be less than he had anticipated.  But I do not uphold Dr Kidd’s allegations about Mercer.  Decisions regarding the Plan rest with the trustees and not Mercer, the Plan administrator.  

72. I do not uphold Dr Kidd’s application.

DAVID LAVERICK

Pensions Ombudsman

03 October 2006
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