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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Digital Colour Printing Company (London) LTD (Digital Colour)

Scheme
:
Digital Colour Ltd Retirement Benefits Scheme

Trustee
:
Prudential Pension Trustees Ltd (the Prudential) (now called Hazell Carr (SA) Services Ltd)

MATTERS FOR DETERMINATION

1. The Scheme is a Small Self Administered Scheme (SSAS) for which Prudential is the Pensioneer Trustee. The complaint is that Prudential has been charging excessive fees and is now refusing to act for the Scheme because of the non-payment of those fees. It is also alleged that Prudential refused to provide a breakdown of the charges.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Background

3. A previous scheme (with Scottish Amicable) was converted to a SSAS in 2000 with a view to purchasing a property. In 2001 Scottish Amicable Life (now part of the Prudential Group) outsourced its SSAS administration to James Hay Pension Trustees Ltd (James Hay). James Hay therefore perform the role of Pensioneer Trustee to the Scheme on behalf of the Prudential. The Scheme has one other trustee; Mr Skinner, who is a director of Digital Colour.

4. Details of the applicable charges were outlined in Scottish Amicable’s ‘Directors’ Guide to Scottish Amicable’s Small Self Administered Scheme’, issued to Mr Skinner at the time the SSAS was set up. The section headed ‘Services, Charges and Contributions’ stated,

“There is an annual service charge for the Scottish Amicable Small Self Administered Scheme of currently £425 (plus VAT) for the following services:

· Feasibility Report Production

· Standard Scheme Documentation (including initial registration of the scheme)

· Inland Revenue Consultation/Negotiation

· Record Keeping

· Pensioneer Trusteeship (including attendance at one trustee meeting per year – not offered under the Streamline Option)

· Actuarial Valuation Reports

· Guidance on Provision of Benefits (including Annuity Purchase Deferral).

Additional services can be provided at additional cost, such as:

· Attending additional Trustee meetings

· Attending one Trustee meeting per year under the Streamline Option

· Providing additional Actuarial Services

· Providing additional Revenue/trustee negotiations for complex cases.”

5. On 26 March 2001 Scottish Amicable wrote to Mr Skinner notifying him of new regulations introduced by the Inland Revenue, which enhanced the role of the Pensioneer Trustee. Scottish Amicable said that, as a result of the changes, they had reviewed their charges and that, from the next renewal date after 1 July 2001, the annual charge would be £600 (plus VAT). Scottish Amicable went on to say that they recognised that the revised charge was ‘considerably higher’ than previous charges but pointed out that they had not increased their charges since 1991. They said that they believed that the revised charges were very competitive in comparison with the SSAS market as a whole. Scottish Amicable also said that they had appointed James Hay to service the Scheme

6. On 11 May 2001 Scottish Amicable issued an invoice for £499.38, being the annual service charge (£425) plus VAT.

7. A further invoice was issued by Scottish Amicable on 25 May 2002 for £705.00, being the annual administration fee (£600) plus VAT.

8. Mr Skinner wrote to James Hay on 30 October 2002 requesting a breakdown of the charges. Scottish Amicable responded on 12 November 2002,

“Please find enclosed a summary of fees and services provide for this scheme in relation to the annual Pensioneer Trustee fee that is charged.

It should be pointed out that additional work has been created in respect of this scheme due to your lack of response particularly in respect of the transfer concerning Mr S … As you will be aware Mr S … was entitled to part of the fund held in the Trustee Bank Account and additional interest accrued. To date we have received no response concerning this outstanding interest that is due on the transfer payment that was paid to Mr S … Mr S … is currently complaining about this matter to the relevant regulatory authorities …

Because of this, fees due on the scheme are justified and should be paid immediately. Should we withdraw the administration services for this scheme we will advise the Inland Revenue of the situation. An actuarial report will become due for this scheme shortly, a copy of which must be provided to the Inland Revenue. Should an actuarial report not be provided, the Inland Revenue will eventually fine the trustees for late production of the report and withdraw approval for this scheme. This will have various tax consequences including a 40% tax charge being levied on the funds of the scheme. This office will not prepare the actuarial report should fees remain outstanding.”

9. Further invoices were raised for the periods 1 October 2002 to 30 September 2003 (£1145.63) and 1 October 2003 to 30 September 2004 (£775.50). To date, no fees have been paid since the inception of the SSAS.

10. Mr Skinner wishes to use the Scheme funds to buy a treasury bond, which he believes would be an advantageous investment for the Scheme. On 29 July 2004 he sent an application form to James Hay for signature. In the covering letter accompanying the form, Mr Skinner said that he agreed that there were outstanding charges but that he considered the fees to be excessive. He said that James Hay had failed to identify their costs and that their ‘duty’ was ‘not to stop [the fund] from obtaining the best interest rates available by refusing to sign’. James Hay wrote to Mr Skinner on 4 August 2004 confirming that they would not sign the application form until the outstanding fees are paid. They said that they had written to Mr Skinner on a number of occasions warning of the consequences of non-payment of fees. James Hay said,

“It is quite normal in the SSAS market for the basic annual fee to be a flat amount regardless of the level of activity, and in this regard Prudential’s fee is quite typical. The fees quoted to you represent the terms on which Prudential wish to do business, and if these are not acceptable to you then you always have the option to move to another pensioneer trustee. Indeed, I note from the file that there was a suggestion back in April 2003 that you intended to switch to another pensioneer trustee, but I cannot trace any further correspondence in that regard.”

11. On 16 November 2004 Prudential wrote to Mr Skinner with details of the outstanding fees. They offered an alternative method of payment to the usual payment by cheque, if this was more favourable. Prudential went on to say that, once the outstanding fees had been paid, they would request information to prepare the actuarial report which was outstanding since 30 June 2004.

12. Prudential point out that they are unable to resign as trustee and therefore find themselves in the position of having to work in the full expectation of not being paid. They suggest that in a similar situation, where a professional refused to act and the scheme was inconvenienced, the issue would be with the trustee who caused the position to arise. Prudential believe that Mr Skinner has deliberately caused the situation to arise and that the issue lies with him and not them.

13. Regulation 9 of The Retirement Benefit Schemes (Restriction on Discretion to Approve) (SSAS) Regulations 1991 (as amended) provides,

“(1)
The description of provision specified in this regulation is a provision to the effect that:

(a)
one of the trustees of the scheme shall be a pensioneer trustee, 

(b)
the appointment of that trustee as a pensioneer trustee, and his obligation and entitlement to act as such, shall be incapable of termination at any time except:

(i)
by the death of the trustee,

(ii)
by an order of the court,

(iia)
by virtue of section 3, 4 or 29 of the Pensions Act 1995 or Article 3, 4 or 29 of the Pensions (Northern Ireland) Order 1995 (prohibition, suspension or disqualification),

(iii)
by withdrawal by the Board of their approval of the trustee to act as a pensioneer trustee, or

(iv)
in the circumstances specified in paragraph (2), and

(c)
where termination occurs by virtue of any of the events specified in paragraph (1)(b)(i) to (iii) or in the circumstances specified in paragraph (2)(b), the appointment of a successor to the former pensioneer trustee of the scheme is made no more than 30 days after the termination. 

(2)
The circumstances specified in this paragraph are where:

(a)
another trustee is appointed to act as pensioneer  of the trustee, and the appointment of the other trustee takes effect at the same time as the termination; 

(b)
the trustee has committed a fraudulent breach of trust in relation to the scheme and that is the reason for the termination.”

CONCLUSIONS

14. Prudential are entitled to charge for their services. This was made clear in the literature and subsequent correspondence made clear what the annual charge would be for acting as pensioneer trustee to the Scheme. Digital Colour chose to place their Scheme with the Prudential (originally Scottish Amicable) and thereby assumed the responsibility to pay those charges. I can see no good reason why Digital Colour have refused to pay the invoices raised by the Prudential. If they did not feel that the Prudential represented good value for money, it was open to them to appoint a new pensioneer trustee. Digital Colour would, of course, have to ensure that they replaced the Prudential with another pensioneer trustee as required by Regulation 9.

15. Having said that, I can see no legal basis for the Prudential to refuse to fulfil their responsibilities as a Pensioneer Trustee for as long as they hold that office. That should not be used a bargaining tool. I do sympathise with the position they find themselves in but, if the Prudential wish to recover their fees, then legal action is available to them. 

16. I do not uphold the complaint that the Prudential has been charging excessive fees and consider that the explanation given as to how those fees were made up was sufficient without the need for further breakdown.

17. I do uphold the complaint about the Prudential’s failure to undertake its duties. I am making an appropriate direction.

DIRECTION 

18. Within 14 days of the Trustee so requiring the Prudential shall comply with such directions as to the investment of the Scheme as are permissible under the relevant legislation.

DAVID LAVERICK

Pensions Ombudsman

19 September 2005
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