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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs D Cook

	Scheme
	:
	US Forces UK Employees Pension Fund

	Respondents
	:
	The United States of America (U.S. Naval Activities, United Kingdom) (the Employer)

The Trustees of the US Forces UK Employees Pension Fund (the Trustees)

Norwich Union Life & Pensions Limited (the Manager) (Norwich Union)


MATTERS FOR DETERMINATION 

1. Mrs Cook has complained that she was provided with a revised early retirement quotation which had been incorrectly calculated. She asserts that she relied to her detriment on earlier quoted figures, which she considers to be correct, and, as a consequence, has suffered financial loss. Mrs Cook also asserts that she has suffered distress and inconvenience as a consequence. She asserts that her employer has failed to properly consider its discretion to waive two of the ten years’ actuarial reduction applied to her early retirement benefits.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Trust Deed and Rules

3. Rule 5B provides:

“EARLY RETIREMENT
If the Employer agrees, a Member may, on retirement before Normal Pension Date, choose a pension starting earlier than Normal Pension Date (but not earlier than age 50 unless the Member is suffering from Incapacity) as follows:-

(a) In the case of a Member entitled to a pension under Rule 9B [deferred benefits], a pension equal to the pension payable at Normal Pension Date but reduced for early payment on a basis certified as reasonable by an actuary.

(b) In the case of a Member who remains in Pensionable Service until early retirement, a pension calculated as if the Member had left Pensionable Service at that date in accordance with Rule 9B but reduced for early payment on a basis certified as reasonable by an actuary, (except, if the date of early retirement is within the two years of Normal Pension Date the pension will be calculated as if the date of retirement was the Normal Pension Date) or, if the Employer agrees, in respect of particular Members, without actuarial reduction.

…

The Trustees must be reasonably satisfied that any reduced pension is at least equal in value (i.e. taking account of the longer period of payment) to the pension (including future increases) to which the Member would otherwise have become entitled under Rule 9B.”

4. ‘Normal Pension Date’ is defined as:

“a) In respect of a Category A Member, the date after a Member’s 60th birthday when the Member’s Pension normally starts …”

‘Category A Members’ are female employees who joined the Scheme prior to 1 February 1990 and who retained a Normal Pension Date of age 60.

5. With effect from 6 April 2005, Rule 5B was amended to read:

“EARLY RETIREMENT
If the Employer agrees, a Member may, on retirement before Normal Pension Date, choose a pension starting earlier than Normal Pension Date (but not earlier than age 50 unless the Member is suffering from Incapacity). However, a Member who joined the Scheme before 1 February 1990 and who has reached age 60 may choose a pension under this Rule without the Employer’s agreement.

The pension will be calculated as follows:

(a) In the case of a Member entitled to a pension under Rule 9B [deferred benefits], the pension equal to the pension payable at Normal Pension Date but reduced for early payment on the basis described below in this Rule. However, in the case of a Member who joined the Scheme before 1 February 1990:

(i) The part of a female Member’s pension that is attributable to Pensionable Service before 6 April 2005 will be reduced for early payment only if the pension starts before her 60th birthday, and (if it does start before age 60) will then be reduced only for payment before that birthday;

(ii) The part of a male Member’s pension …

(b) In the case of a Member who remains in Pensionable Service until early retirement, a pension calculated as if the Member had left Pensionable Service at that date in accordance with Rule 9B but reduced for early payment on the  basis described below in this Rule. However, if the Principal Employer so directs in any case, the Trustees will pay the pension without any reduction for early payment.

The basis for reducing pensions for early payment will be agreed between the Trustees and the Principal Employer after considering advice from an actuary. The Trustees must be satisfied that benefits (including death benefits) for a Member who retires under this Rule are, so far as practicable, equal in value to the benefits to which the Member would otherwise have been entitled under Rule 9 on leaving Service.”

Explanatory Booklet April 2000

6. Under the heading ‘Benefits at Retirement’, the booklet stated:

“…

4.2 Early retirement

It is possible with the consent of the Trustees and Employer for you to retire at any time after age 50. In this event, your pension will normally be reduced because it will be paid earlier than your Normal Pension Age.

4.3 Retirement … within two years of Normal Pension Age

If you retire within two years of Normal Pension Age, your pension will not be reduced to take account of early payment.”

7. ‘Normal Pension Age is defined as ‘age 65’. The booklet states:
“Normal Pension Age is currently 65 for all Fund members except for certain members who joined the Fund on or before 31 January 1990. These members have a Normal Pension Age of 60 and will be offered the option of changing their Normal Pension Age to 65 or retaining 60.”

Background

8. Mrs Cook was an active member of the Scheme from 1980 until June 2006. She was a trustee from 23 October 2000 to 24 September 2001.

9. Mrs Cook requested an early retirement quotation in 2000 (for retirement in December 2003). In January 2001, Norwich Union quoted a pension of £11,068.92 p.a. or a tax free cash sum of £34,983 and a reduced pension of £8,373.84 p.a.

10. In 2002, Mrs Cook and her husband bought a property in Wales with a view to renovating it and eventually retiring there. Mrs Cook has explained that she planned to use the lump sum she would receive on retirement to pay for the renovations. She has explained that the cost of the major work needed on the property is in the region of £35,000.

11. Mrs Cook wrote to her immediate manager, Captain Crochet, on 13 March 2003, seeking his agreement to her proposed early retirement in April or May 2004. Mrs Cook also said that she would like to be considered for any redundancy opportunities that might arise. Captain Crochet acknowledged her letter and asked her to contact his replacement closer to the date.

12. Norwich Union provided a further quotation on 27 March 2003. This quoted a pension of £12,903.84 p.a. or a lump sum of £41,023.13 and a reduced pension of £9,731.16 p.a., for retirement on 6 April 2004. The figures were based on a Final Pensionable Salary of £54,697.50.

13. Mrs Cook confirmed her intention to retire in a letter to her new manager, Captain Matts, on 7 July 2003. She proposed a retirement date of 6 April 2004. Mrs Cook handed in her notice (to retire on 13 April 2004) on 5 December 2003.

14. Following a review of other members’ files, the Scheme’s Pensions Program Manager, Mrs Thomas, wrote to Norwich Union, on 1 December 2003,  about whether actuarial reductions should be made where members retired before the Scheme’s normal pension age. She referred to previous correspondence with Norwich Union and said that she had discussed the matter with the Trustees’ financial advisers (Mercers). Mrs Thomas went on to say:

“We are agreed that the rules of the scheme allow for no actuarial reductions in the following cases ONLY.

1. Active members who retire within 2 years of normal pension age (NPA).

2. Active member who are within 5 years of normal pension age and whom retire immediately following a management initiated redundancy.

Therefore in the case of deferred members who retire early, the full actuarial reduction should be made.

Also, in the case of active members who retire earlier than 2 years before their NPA the FULL actuarial reduction should be made …”

15. A further quotation was issued to Mrs Cook on 23 January 2004. This quoted a pension of £11,811.36 p.a. or a lump sum of £41,049.75 and a reduced pension of £8,636.64 p.a., for retirement on 13 April 2004. Mrs Cook queried the reduction in the figures . After being assured that the latest figures were correct, Mrs Cook asked for a breakdown of the calculation. She was subsequently informed that Norwich Union had been asked to write to her directly. 

16. Mrs Cook referred to a previous e-mail she had sent to Mrs Thomas in July 2003 in which she had asked if there had been any change to the way in which early retirement benefits were calculated for active members. Mrs Cook said that she did not appear to have received a written response to this question. Mrs Thomas replied on 3 February 2004, to the effect that there had been no change to the rules governing early retirement. 

17. Norwich Union wrote to Mrs Cook on 13 February 2004:

“The estimated early retirement pension as at 6 April 2004 given in March 2003 was £12,903.84 pa and the estimated early retirement pension as at 13 April 2004 given in January 2004 was £11,811.36.

In-between these dates the early retirement benefit basis has been re-clarified in accordance with the rules of the scheme. The basis used in the March 2003 calculation was that the actuarial reduction for all live members would not be applied in the 2 years prior to normal retirement date. (Ie no reduction would apply in your case between age 58 and 60.)

The calculation basis now being used counts the actual years to normal retirement, unless early retirement is immediately within 2 years of normal retirement date. Therefore the years to count for the reduction in the March 2003 figure was 7 years and 9 months, and the years to count for the reduction in the January 2004 figure was 9 years and 9 months.”

18. Mrs Cook had approached Captain Matts on 27 January 2004 with a request that the actuarial reduction of her pension under Rule 5B(b) (see paragraph 3) should be waived. She wrote to Captain Matts again on 18 February 2004. Mrs Cook said that it had always been her understanding, even during her period as a trustee, that early retirement quotes had been prepared on the basis of no reduction for the two years prior to normal retirement date. She reiterated her request that consideration be given to waiving the actuarial reduction and asked that Norwich Union be authorised to prepare further quotes without an actuarial reduction for the two years prior to her normal retirement age.

19. Following further correspondence from Mrs Cook, Mrs Thomas explained that it had been discovered that Norwich Union were calculating benefits incorrectly in 2003 and that the Trustees had taken this up with them. In her response, Mrs Cook explained that she had calculated, by projecting forward from the quotes she had received  in January 2001 and March 2003, that a pension of £13,400 p.a. would be available to her on retirement on or shortly after her 50th birthday. On this basis, she had believed that retirement was affordable.

20. On 2 March 2004, Mrs Cook asked if she could rescind her notice and her Employer agreed to this. Thus, Mrs Cook did not retire as she had planned.

21. Norwich Union sent a fax to Mrs Thomas, dated 8 March 2004, setting out the costs of providing Mrs Cook with a pension on various bases. These were:

A full pension of £11,811.36 p.a. at 13 April 2004


£406,303.24

A balance pension (after the tax free cash sum) of £8,636.64 p.a.
£302,351.90

A pension of £13,356.72 p.a., calculated by the previous method
£459,104.88

A balance pension calculated by the previous method

£355,153.49

22. Captain Matts wrote to Mrs Cook on 17 March 2004 declining her request for the actuarial reduction to be waived (either in part or in full). He said that Rule 5B made clear that the two-year waiver only applied when the date of early retirement was within two years of the date of normal retirement. He also said that the explanatory booklet made clear that the waiver applied for retirements within two years of normal retirement. Captain Matts expressed sympathy for Mrs Cook’s disappointment but he did not accept that she had been able to show reasonable detrimental reliance upon the higher quotations that she had previously received. He referred to Mrs Cook’s statement that she had always understood that the two year waiver would apply and said that this was an incorrect assumption on her part.

23. Mrs Cook appealed against the decision not to waive the actuarial reduction. Captain Matts provided a statement in which he made the following points:

23.1. He had declined Mrs Cook’s request because he did not think that the circumstances warranted the exercise of the Employer’s discretion,

23.2. The booklet was clear as to the circumstances in which a pension was not reduced; within two years of normal retirement age (or five years on redundancy). Mrs Cook did not fall into the appropriate category.

23.3. It was regrettable that Mrs Cook had received incorrect estimates but these were not promises and not denoted as ‘quotations’.

23.4. Mrs Cook had become aware that Norwich Union had been incorrectly calculating benefits for deferred members in July 2003. She had not checked that the same circumstances applied to her own benefits.

23.5. Mrs Cook would have been familiar with the Scheme Rules and the booklet from her time as a trustee.

23.6. Mrs Cook had been allowed to retain her post despite the fact that it had been intended to change the security requirements, which would have precluded a British citizen from holding the post she occupied.

23.7. He disputed that the two year waiver had automatically been granted to all past retirees and had passed Mrs Cook’s allegation on the Trustees to investigate with Norwich Union.

24. Mrs Cook submitted the following comments:

24.1. She knew that she did not fall into either of the two categories (within two years of normal retirement or five years on redundancy), which is why she was asking her Employer to exercise its discretion.

24.2. The maladministration identified had caused injustice and financial loss to her.

24.3. Her distress was being prolonged by the length of time it took for decisions to be made.

24.4. She had asked if anything had changed for active members and had been told that it had not. In an e-mail sent to Mrs Thomas in July 2003, she had said:
“… As you know I have been chatting to … and it has, not surprisingly, prompted a question about my own retirement quotes and income, which is: Has there been or is there going to be any change in the way early retirement from the main scheme is calculated for active members?”

Mrs Cook said she received an oral response to the effect that there had been no change for active members. She resubmitted the question in February 2004 and asked for a written response. The response she received in February 2004 stated,

“There have been no changes to the rules concerning early retirement. Deferred members have never been entitled to the “no actuarial reduction” concession. I believe you have a copy of the rules, and as you can see from rule 5B(b) the exception to the application of an early retirement factor is “if the date of retirement is within the two years of Normal Pension Date.”

We are aware of your concerns … we have a Trustee meeting on Thursday and after consultation with the consultants a written response to your concerns will be sent ….”

24.5. She had not discovered the error in respect of her own benefits until January 2004.

24.6. If it had not been for the maladministration in the first place she would not have resigned. Although her job had been restored, there was still personal financial loss and injustice remaining.

25. The response Mrs Cook received from her Employer stated that the actuarial reduction could only be waived if Captain Matts agreed because (as her immediate employer) he had sole authority to exercise discretion under Rule 5B(b). Mrs Cook was referred back to Captain Matts.

26. At the same time as she had appealed against Captain Matts’s decision not to waive the actuarial reduction, Mrs Cook had invoked the Scheme’s Internal Dispute Resolution (IDR) procedure by writing to the Trustees. In her letter to the Trustees, Mrs Cook said:

“… please consider giving me the benefit of the two years less actuarial reduction. I believe that you will probably be asking Norwich Union for compensation for this maladministration. (If you are not planning to pursue a claim, then as a member, I insist that you do.) I suggest that the cost to the fund of a decision in my favour, should be added to any others that have resulted from this maladministration, and then the total claim should be made against NU.”

27. The response Mrs Cook received, dated 17 May 2004, stated that the exercise of a discretion under Rule 5B(b) fell to the Employer and had been declined. With regard to maladministration on the part of Norwich Union, Mrs Cook was told that, as the Employer had declined to exercise its discretion under Rule 5B(b), any previous illustrations did not apply. She was also told that any quotations provided in advance of retirement could only be illustrations and were not guaranteed.

28. In May 2004, Mrs Cook received a statement, addressed to ‘Pension Members’, with her pay details, which said:

“We would like to remind you that if you ask us to request retirement quotes from NU, they will only be illustrations up until the point your retirement date is agreed by the Navy and confirmed to the Trustees.

Until that time, any quotes that you receive are illustrations only and are not guaranteed and we would ask you not to make any financial decisions based on such illustrations, especially if they are many months ahead of your actual retirement. Neither should you base any early retirement decisions on your annual benefit statement because if you decide to retire early then your entitlement will be reduced by an actuarial factor …”

29. Mrs Cook made a further appeal to Captain Matts and at stage two of the IDR procedure. In a letter dated 3 June 2004, Mrs Cook’s appeal was declined by Captain Matts on the following grounds:

29.1. Mrs Cook had been a trustee from October 2000 to September 2001 and should have been familiar with the Rules.

29.2. At the time the issue of overpayments to deferred members arose in 2003, Mrs Cook did not highlight her belief in a general entitlement to a waiver of the actuarial reduction. At the time of her July 2003 e-mail, the PPM was unaware that any active members had received incorrectly calculated quotations.

29.3. The January 2001 figures (upon which Mrs Cook had claimed detrimental reliance in purchasing a property in Wales) were clearly marked as estimates.

29.4. The January 2001 quotation was lower than the January 2004 quotation.

29.5. Mrs Cook had not substantiated any loss or gain she might realise if she sold her Welsh property. The media had reported a rise in property values of 27% over the past 12 months in Wales. Therefore Mrs Cook’s claim for financial loss was not compelling.

29.6. Mrs Cook had referred to the costs of temporary lodging if she chose to sell her current home and continue to work in London. This was a personal work-life decision and it would be inequitable for anyone other than Mrs Cook to meet the consequences. She had been allowed to retain her job and thus had the opportunity to work longer and boost her final pension.

30. The Trustees issued a stage two IDR decision on 19 July 2004. They upheld the stage one decision on the grounds that it was for the Employer to exercise discretion under Rule 5B. The Trustees also said that they agreed with the points made by Captain Matts, in his June 2004 letter (see above).

31. A further quotation was issued in December 2004, for retirement on 6 April 2005. This quoted a pension of £13,393.92 p.a.

32. By resolution dated 5 April 2005, Rule 5B was amended to remove the provision for the waiver of actuarial reduction on retirement within two (or five) years of NPD.

33. Mrs Cook sold her house in Bedfordshire in June 2005 and reduced the mortgage on her Welsh property by approximately half. Following the sale of her home in Bedfordshire, Mrs Cook lived with her daughter, whilst still commuting to her job. Mrs Cook was made redundant in June 2006.

34. Since being made redundant, she has moved to Wales. Her husband remains at their daughter’s home, whilst arranging for the transport of two old vehicles and three horses. 

35. Mrs Cook says that she has had no income since June 2006 and has been living on her redundancy payment. She has applied for a Jobseeker’s Allowance and has been looking for work locally. Mrs Cook says that she has not yet received a statement of leaving service benefits. She says that she received an early retirement quote but is unable to make her decision whether or not to retire until she receives a leaving service benefits statement.

SUBMISSIONS

From Mrs Cook

36. She decided to enquire about early retirement in late 2000. Her intention was to retire at the age of 50 (December 2003), if her pension provided enough income. The first quotation was for a pension of 24/60ths of her salary reduced for early payment by around 40%. Had the pension been quoted on the basis adopted in 2004, this would have given her 21% of her salary. She and her husband would not have begun their search for a retirement property and she would have put more money into a pension or some other tax efficient product. They would not have started looking for property until 2004 and she would not have decided to retire until 2005.
37. She and her husband started to look for a property in Wales, with a view to retiring there. They purchased a property in December 2002 with an interest-only mortgage of £148,000 and also converted the mortgage on their existing home to interest-only.

38. Her husband had already retired and they felt that they could afford the two mortgages whilst she was still at work. Their intention was to pay off the majority of the loan capital with the equity released on the sale of their main residence when it became time to move.

39. In March 2003, she requested the agreement of her Employer to early retirement in early April 2004. She had confirmed with Mrs Thomas that salary increases due in November 2003 and January 2004 would be taken into account in calculating the pension. She requested a further quotation. The pension figure looked as if it had escalated as she had expected, based on a similar calculation to the previous quotation, i.e. it was approximately 24% of her salary. The Scheme is a final salary arrangement therefore it was reasonable for her to project forward using the 2001 quotation and her salary.

40. She was entitled to rely on the quotations in planning her retirement. She calculated that she could manage on £10,000 p.a., together with £2,500 p.a. from AVCs and £1,200 p.a. from other investments. This would allow her to take her full tax free cash sum, which she planned to use to renovate her house in Wales. (Mrs Cook has submitted copies of the calculations she undertook in determining whether she was in a position to retire.) She needed the January 2001 quotation to help with her retirement planning. She had intended to retire as close to age 50 as she could afford and had taken out a FSAVC in 1997, which matured at her 50th birthday.

41. She spoke to Mrs Thomas in July 2003 and was told that nothing had changed for early retirement from active service. She therefore estimated that her pension would be around £13,500 p.a. or £10,500 p.a. with a maximum tax free cash sum. She handed in her notice in December 2003, for retirement on 13 April 2004, and requested new quotations.

42. The subsequent quotation was for a pension of £11,811.36 p.a. and she had to wait several weeks for an explanation of the difference.  She had never been advised of any change to actuarial factors prior to her resignation.
43. In order to receive the minimum pension she had calculated she needed to live on she would have to take a smaller lump sum. This meant that she would lose the tax benefit and not have enough money to complete the renovations on her new home.

44. She attempted to mitigate the situation by asking to rescind her notice and investigating ways of earning income once she had moved to Wales. She has also requested her Employer to exercise discretion to waive the actuarial reduction.

45. In 1998, she was granted an uplift to her benefits because she had been forced to move to a lower paid post and her Employer had promised to protect her accrued benefits. This indicates that the Trustees do have the discretion to uplift benefits. The rules provide that ‘the Trustees must be reasonably satisfied that any reduced pension is at least equal in value … to the pension … to which the Member would otherwise have become entitled’. This means that the Trustees would have the discretion to correct errors or injustices.

46. The Scheme Actuary uses a retirement age of 63 in calculating the liabilities and the employment contracts state that employees retire at age 63. This would be 58 for women employed before 1990 because they have a normal retirement date (NRD) of 60. The two year waiver is therefore a contractual benefit.

47. The agreement to her early retirement was binding and should be honoured. The quotations issued prior to January 2004 were withdrawn illegally. Although estimates are non-binding illustrations, once retirement has been agreed, the estimate becomes binding.

48. The submissions from Norwich Union (see below) show that the original quotations were correct and should be honoured.

49. Norwich Union say that the Rules allow early retirements to be calculated ‘on a basis certified as reasonable by an actuary’ and that the quotations produced in 2001 and 2003 were therefore within the Rules and correct.

50. The relevant date for determining which method of calculating early retirement benefits is correct is the date on which her Employer agreed to her retirement which was March 2003. Acceptance of the resignation took place in December 2003.  Rule 5B was not amended until April 2005 and therefore her benefits fall to be calculated under the previous Rule.

51. The January 2004 quotation is the incorrect one because it failed to continue to quote on the same basis as previously. 
52. Once her Employer had realised that there were errors in the January 2004 quotation, it should have instructed the Trustees and Norwich Union to uplift the quotation to honour the previous agreement.
53. That agreement was binding because it contained the necessary elements for a contract, i.e. the offer – her request for early retirement; the acceptance – by her Employer and the Trustees of her retirement; the consideration – her giving up her job; and, the intention – her notice was accepted and her job was advertised, which shows a clear intention that this should be a binding agreement.

54. Although she was given back her job, she wanted the pension based on the 2003 quotation.

55. She asked to rescind her notice in February 2004 but was not given a decision until two days before her employment was due to end. She subsequently took redundancy because she feared that her Employer would attempt to dismiss her.

56. It is not correct to say that the Rules did not provide for all members to have no reduction for the two years prior to normal retirement date. This is clarified in the 1990 review (see paragraph 5 in the Appendix). This is when the two year provision came into force. If the two year provision was incorrect, then the other two provisions mentioned were also incorrect. It is clear from this report that the actuarial reduction for the last two years is removed for all early retiring members. There was no change to the Rules until 2005, by which time her retirement had been agreed.
57. If the 2001 and 2003 quotations were correct, the agreement to her early retirement was binding and to break that agreement would be a breach of contract.

58. Her Employer states that its decision not to waive the actuarial reduction was taken on the basis of the cost but the increased pension cost would only have equated to six months’ labour costs and she has worked an extra two years.

59. The costs quoted by Norwich Union do not compare with the transfer value she was quoted in January 2004 (£218,001.27). Her Employer may therefore have made a decision on incorrect information.

60. Her Employer states that it did not know upon what basis the early retirement quotations had been prepared but it did not need to know in order to agree to early retirement. The Employer had not previously been involved in early retirement decisions. The Rules only state that the Employer must agree to the early retirement, which it did. The actuarial reduction must be certified as reasonable by an actuary, which it was. The Employer does not have to agree to each reduction.

61. She has suffered considerable stress, uncertainty and worry since finding out that her pension was likely to be lower than expected. She was diagnosed with a duodenal ulcer in 2005.

62. She has since sold her house in Bedfordshire and reduced the mortgage on the Welsh property but she needs to reduce it still further before she can think of retirement again. She has been able to undertake some but not all of the renovation work needed on the Welsh property. She has had to sell her house in France to repay overdrafts and pay for renovation work.

63. Mrs Cook has submitted details of her financial loss which are summarised in the Appendix to the determination.
From The Trustees 

64. Between the quotation provided for Mrs Cook in March 2003 and that provided in January 2004, they had identified an error in the way in which Norwich Union were applying the early reduction factors.

65. There is provision in the Rules for the Employer to waive the early retirement reduction factor where a member is within two years of NRD. Norwich Union had interpreted this as allowing all members to have no reduction applied within two years of NRD. In Mrs Cook’s case they had calculated the reduction back from age 58. Although the Employer had agreed to Mrs Cook’s retirement, it had not agreed to waive the early retirement reduction factor.

66. The documents submitted by Norwich Union do not contain authorisation, either by the Employer or the Trustees, to calculate pensions in the way suggested by Norwich Union.

67. The table of factors sent with Norwich Union’s fax of 22 January 1992 applied a 3.5% reduction for retirement more than two years in advance of NPD; contrary to what was stated in the fax. This was not picked up by the recipient but she was not a pensions specialist and was entitled to rely on Norwich Union, the ‘subject matter expert’. It would be reasonable to expect Norwich Union to understand the Rules of the Scheme.

68. Once they were aware of the error, they could not allow benefits to be paid on the incorrect basis. They have undertaken an exercise, with Norwich Union and the Employer, to identify those cases where an overpayment has occurred and have sought legal advice as to what should happen in those cases and possible redress for the Scheme.

69. Mrs Cook was allowed to rescind her notice, once the error had been identified.

70. A further quote was issued in December 2004, for retirement in April 2005, which is higher than any of the previous quotations (£13,393.92).

71. Mrs Cook requested early retirement prior to the March 2003 quotation issued by Norwich Union. She also purchased her property in Wales prior to the March 2003 quotation.

72. Mrs Thomas became aware that the early retirement reduction factors were being applied incorrectly in 2003 when reviewing another member’s file. This was brought to the attention of the Trustees and they sought legal advice.

73. The Rules are clear that the Employer has to be consulted and agree to early retirement. In Mrs Cook’s case, the Employer agreed to early retirement but did not agree to waive the early retirement reduction. The issue of an incorrect quotation by Norwich Union did not indicate an agreement on the part of the Employer to waive the reduction.

74. The Trustees do not have the ability to grant benefits greater than those provided for in the Rules unless this is agreed to and paid for by the Employer

75. They have received legal advice to the effect that the waiver of early retirement reduction for members within two years of NRD (or five years on redundancy) is a contingent benefit. The Scheme is in a negative funding position and this benefit has been withdrawn since April 2005.

From Norwich Union

76. In calculating the early retirement quotations in January 2001 and March 2003, they applied an early retirement factor in accordance with a table provided by the Employer. These factors provided for the benefits to be reduced for each month remaining until two years before NPD.

77. They were subsequently instructed by the Employer to change the basis of calculation so that members who retired earlier than two years before NPD would have their benefits reduced in full. Norwich Union refer to the e-mail from Mrs Thomas dated 1 December 2003 (see paragraph 14).

78. The Rules do not state that members who retire more than two years before NPD will only have a reduction applied in respect of the period up to two years before NPD. However, ‘for some considerable time’ the Employer had instructed them to operate early retirement on this basis. Norwich Union have submitted correspondence dating from 1992 and 1994 to support this assertion. Extracts from this correspondence are included in an appendix to this determination. In particular, Norwich Union refer to:

78.1. Their letter to the Employer dated 30 January 1992 setting out the basis upon which they would calculate early retirement benefits (see appendix, paragraph 1).

78.2. The letter, dated 4 July 1994, from F D Phillips Limited, enclosing revised early retirement factors (see appendix, paragraph 3)

78.3. Mercers’ letter of 26 October 2001 (see appendix, paragraph 6) informing them that the Trustees wished to retain the ‘2 year window’ where no reduction applied.

78.4. Their response, dated 19 November 2001 (see appendix, paragraph 7), setting out the method of calculation employed. They did not receive any notification from the Employer, the Trustees or Mercers to the effect that they were not happy with this approach.

79. Early retirement benefits continued to be calculated on this basis and there were several early retirements processed in this way. Norwich Union have submitted an example from September 2002.

80. The Trustees were well aware that the early retirement factors did not allow for any reduction for the final two years of service. This method of calculating the benefits fell within the Rules because it had been certified as reasonable by the Actuary.

81. Mrs Cook was a trustee between November 2000 and September 2001 and it was her understanding that early retirement benefits had always been calculated in this way.

82. They do not believe that the Employer’s decision to apply the full reduction to Mrs Cook’s benefits is contrary to the Scheme Rules. Nor do they believe that their previous method of calculating early retirement benefits was in breach of the Rules. Rule 5B(b) provides that the reduction will be:

“on a basis certified as reasonable by an actuary … or, if the Employer agrees, in respect of particular Members, without actuarial reduction.”

This provision allowed the Employer to decide to use either method of calculating the actuarial reduction.

83. They do not believe that they have administered the Scheme benefits incorrectly or provided any incorrect information to Mrs Cook. They acted in accordance with the Employer’s instructions.

84. The Employer should have been aware that the early retirement benefits were being calculated by reference to the lower actuarial reduction method.

85. Mrs Cook cancelled her scheduled early retirement. In view of this, she has not suffered any financial loss in reliance on the December 2001 or March 2003 illustrations. Her continued income will be higher than it would have been if she had taken retirement.

86. It would not have been reasonable for Mrs Cook to rely upon the illustrations because these were clearly described as estimates.

87. The likelihood is that the property Mrs Cook purchased in Wales has increased in value, although Mrs Cook disputes this.

88. Mrs Cook purchased the property before the March 2003 illustration. The estimates set out in December 2001 were significantly lower than those provided in January 2004, albeit that some of the assumptions had changed. The difference between the pension and lump sum figures quoted in March 2003 and those quoted in January 2004 appears to be modest in relation to Mrs Cook’s overall financial position (as indicated in the calculations submitted by Mrs Cook). It has not been established that this difference did not leave Mrs Cook with no alternative but to postpone her retirement. If, however, such a relatively modest difference in the retirement figures was sufficient to derail Mrs Cook’s retirement plans, it was not reasonable for her to enter into onerous financial commitments in reliance on estimated figures.

From the Employer

89. It is clear that, under Rule 5B, that the Employer’s consent is required for early retirement. It is also clear that a member’s pension will be reduced unless the date of retirement is within two years of NPD (or five years in the case of redundancy) or if the Employer agrees to waive the reduction.

90. The Scheme booklet makes it clear that it is only when a member is retiring within two years of their NPD that the pension will not be reduced.

91. The extent of the Employer’s discretion does not appear to be under dispute but Mrs Cook has misunderstood the extent of the Trustees’ discretion. Agreement to early retirement and the waiver of actuarial reduction is not a Trustee discretion.

92. The Trustees did not change their interpretation of the Rules, as suggested by Mrs Cook; they corrected Norwich Union’s mistaken application of the Rules.

93. It could be argued that the Employer’s discretion under Rule 5B only allows it to waive the whole of the actuarial reduction; not the two years that Mrs Cook has requested. However, there are powers elsewhere in the Rules to allow additional or increased benefits to be granted with the agreement of the Employer. The Employer has therefore assumed that it would have the necessary power to agree to a partial reduction if it wished to.

94. The early retirement provisions have been amended, with effect from 6 April 2005. For members who joined before 1 February 1990, such as Mrs Cook, the amended Rule 5B provides that the pension attributable to service before 6 April 2005 will be reduced only on retirement before age 60. The provision for an unreduced pension for retirement within two years of NPD has been removed.

95. The Employer denies that there was ever any agreement to permit Mrs Cook to retire on any other basis than that provided for in the Rules. It did not become aware that benefits were being incorrectly calculated until 2003.

96. The Employer had not given consent to Norwich Union to calculate the benefits on any basis other than that set out in the Rules. The correspondence referred to by Norwich Union (see appendix) does not support the assertion that the Employer instructed Norwich Union to calculate the benefits other than as provided for under the Rules. The approach normally adopted by the Employer in making a policy decision is to issue a letter signed by the Commander on official stationary. No such letter was issued in respect of any discretionary enhancement of early retirement pensions.

97. There is no evidence to suggest that either the Employer or the Trustees understood that applying the factor tables supplied by Norwich Union would result in benefits being calculated on a different basis than that set out in the Rules. The correspondence suggests that Norwich Union were involved in providing the factors.

98. The Pension Program Manager does not have the authority to make any substantive decisions on behalf of the Employer. She does, however, act as agent for the Trustees and it was in this capacity that she sent her e-mail of 1 December 2003. That e-mail indicates that the Trustees were of the opinion that the method of reduction adopted by Norwich Union was incorrect.

99. The reference to the ‘2-year window’ in Mercers’ letter of October 2001 (see appendix, paragraph 6) referred to the position under the Rules, i.e. a member retiring within two years of his NPD could take his pension without reduction. The Employer has no record of having been shown Norwich Union’s response of 19 November 2001.

100. The issue of incorrect benefit projections by Norwich Union could not have the effect of binding the Employer or overriding the Rules. The projections had been identified as estimates only and included a statement to the effect that benefits would be paid under the terms and conditions of the Scheme’s governing documents. Mrs Cook was a trustee and should have been aware that the projections were only estimates.

101. The Employer does not agree that Mrs Cook has suffered a loss as a result of relying on the benefit statements. Mrs Cook and her husband bought a third property in Wales (in addition to their existing home in Bedfordshire and a property in France). It is relation to this property that Mrs Cook alleges financial loss.

101.1. At the time she bought the property, Mrs Cook had received the January 2001 illustration, which showed a pension of £11,068.92 p.a. or a lump sum of £34,983 and a pension of £8,373.84 p.a. She cannot claim that she bought the house in Wales in reliance on the March 2003 illustration.

101.2. Mrs Cook asserted that the purchase of her house in Wales had cost her a deposit of £16,500, approximately £6,500 renovation costs and ongoing monthly interest payments amounting to at least £9,000 (in May 2004). However, she had chosen to delay her retirement. She would have been able to retire at any time after 13 April 2004 (the date of the first correct illustration) on a pension at least as high as that estimated in January 2001. If Mrs Cook thought that she could afford to purchase the house on the basis of the January 2001 estimate then she could also afford to retire on the later estimates which were higher.

101.3. Mrs Cook says that she estimated that she could manage on £10,000 p.a. She alleges that she has suffered financial loss amounting to the proportion of the lump sum she will have to give up to achieve a pension of £10,000. However, none of the estimates stated that Mrs Cook would be able to take her maximum lump sum and retain a pension of £10,000 p.a. She must therefore have been intending to take less than the maximum lump sum.

101.4. Mrs Cook decided to defer her retirement. The benefit illustration provided for Mrs Cook in December 2004 showed that she could receive a higher lump sum and pension than had been anticipated in the original projection. Any loss caused by Mrs Cook’s decision to defer her retirement cannot be said to have arisen as a result of the miscalculation in the original projection.

101.5. Mrs Cook would, in all likelihood, have bought her third property in any event. She has not been able to show that she bought it only as a result of and in reliance on the estimated benefit projections. Nor has she shown that the later estimates were so low as to have caused her financial loss.

102. The Employer considers that it had complete discretion under the Rules as to whether or not to permit Mrs Cook to receive an early retirement pension without reduction (or with only partial reduction). That discretion was exercised in the proper manner.

103. In her appeal, Mrs Cook stated:

“Exercising discretion where pensions are concerned is all about the merits of the individual case. Therefore, I would like you to decide about this, without being concerned about the financial implications, which I know is difficult, but it is necessary.”

Mrs Cook has misunderstood the duties of the Employer. Case law
 and previous determinations
 have established that, when exercising its discretion, an employer is not under a fiduciary duty to act in the best interests of the members but must, however, act in good faith. As such, the Employer is entitled to take into account its own financial interests.

104. On each occasion, the Employer carefully considered the issues and Mrs Cook’s requests. It did not reject her request out of hand. It meet with her and discussed her request and obtained estimates of the costs involved in allowing her to retire without an actuarial reduction or waiving two years of the reduction.

105. It was concerned that a mistaken practice had previously operated and it was keen to ensure that this was not continued. It acted in good faith in deciding not to augment Mrs Cook’s pension. The Employer did not, at any stage, agree with Mrs Cook that she could retire early with an unreduced or partially reduced pension.

106. The Employer allowed Mrs Cook to rescind her notice at great inconvenience to itself. She has therefore been able to continue to accrue benefits in the Scheme and build up her pension entitlement. Mrs Cook’s comparison between the costs of providing additional pension benefits and her extended employment ignores the fact that it would have been necessary to employ someone to replace her.

107. Mrs Cook’s contract of employment contains no reference to when she might retire or to the level of pension she would receive.

108. Mrs Cook has misunderstood the status of previous benefit illustrations. It is not the case that these become binding once agreement is given for early retirement. Rather, it is the case that it then becomes possible to undertake the final benefit calculations.

109. On her redundancy, Mrs Cook received a lump sum of £86,662.12 and would receive a pension of £15,347.40 p.a. or a lump sum of £66,912.54 and a reduced pension of £10,036.88 p.a. Her redundancy benefits far exceed the benefits she would have been entitled to had she retired in 2004 and the sums she claimed to need in order to be able to retire.

CONCLUSIONS

110. Rule 5B(b) (see paragraph 3) provided that, in the case of members retiring from active service within two years of their NPD, the member’s pension should be calculated as if the date of retirement was the NPD, i.e. there would be no reduction for early payment. It did not provide for all members, regardless of the period between the date of retirement and NPD, to have the actuarial reduction calculated by reference to a date two years before NPD. Rule 5B(b) does provide for the member’s pension to be paid without a reduction for early payment if the Employer agrees. 
111. The wording of Rule 5B(b) suggests that there is discretion for the Employer to waive the actuarial reduction altogether but not in part. However, provision elsewhere in the Rules (Rule 14C, see appendix, paragraph 11) offered an alternative way for the Employer to agree to a partial waiver of the type requested by Mrs Cook. In any event I would take the view that authority to grant the larger waiver would impliedly include authority to allow a smaller waiver.

112. I am not persuaded that the correspondence submitted by Norwich Union contains what could be said to amount to an instruction from either the Employer or the Trustees to calculate the benefits on the basis previously employed. That previous basis did not comply with Rule 5B(b). In the absence of any instruction to the contrary from either the Trustees or the Employer, Norwich Union should have been calculating the benefits on the basis set out in Rule 5B(b), i.e. actuarial reduction applied to all retirees with the exception of those retiring within two years of NRD (five years on redundancy). To calculate the benefits on any other basis amounted to maladministration.  Thus I do not agree with Mrs Cook’s assertion that the method of calculation used by Norwich Union was correct.
113. I note Norwich Union’s assertion that the Trustees and the Employer were well aware of the basis upon which they were calculating the benefits. I agree that it would have been possible for someone to have discerned from the information provided (particularly the actuarial report mentioned in my next paragraph) that a two year discount was being applied to all retirees. But it could just as easily have been missed by someone who was not completely conversant with such matters. The Trustees and Norwich Union should share the responsibility for the miscalculation (and concomitant misquotation) of benefits. Although Norwich Union were responsible for calculating the benefits, the Trustees have a general responsibility to ensure that the benefits paid by the Scheme are in accordance with the Rules. I see nothing to suggest that the Employer shares that responsibility.

114. Mrs Cook (understandably) favours Norwich Union’s interpretation of Rule 5B(b) and has referred me to an extract from an actuarial report. The report contains a summary of the Scheme’s benefit structure. It refers to recent changes to the Scheme and lists three, including a reference to actuarial reductions.  The report stated that actuarial reductions had been removed from ages 63 and 65 and decreased at other ages. It would be possible to read this as meaning that all members benefit from no actuarial reduction for the last two years of service, in the way that Mrs Cook suggests.  Mrs Cook is of the opinion that this shows that the method by which her benefits were calculated in 2001 and 2003 had been adopted by the Scheme. However, this document merely serves to confirm Norwich Union’s understanding; it cannot itself create an entitlement which is not in the Rules; nor does it amount to agreement on the part of the Employer to exercise its discretion in this way. Because that understanding rests on a mistaken view of the Rules does not, as Mrs Cook suggests, mean that other amendments mentioned in the extract were incorrectly stated.
115. Although Mrs Cook’s Employer clearly agreed to her early retirement, there is no evidence of agreement on the Employer’s part to her receiving an unreduced pension. Mrs Cook has suggested that her Employer’s agreement to her retirement amounts to a contract for her to retire on the terms for which she contends.  There are a number of reasons for not accepting her view: responsibility for her pension rests with the Trustees of the Scheme not the Employer; her agreement to give up her job was with the Employer and not the Trustees.  I am far from persuaded that such agreement as there was with the Employer was made in March 2003 as opposed to later and it seems to me that such agreement as there was from the Employer was to her early retirement but not to her receiving an unreduced pension.
116. Having discovered that the benefits were not being calculated in accordance with the Rules, the Trustees properly took corrective action. This did not amount to a change in the Rules. The Trustees simply instructed Norwich Union to calculate the benefits as provided for in Rule 5B. The quotation provided in January 2004 was calculated on this basis, i.e. on the correct basis. The quotations provided in 2001 and 2003 were not and are therefore incorrect.
117. There is a general responsibility, shared by the Trustees and Norwich Union, to ensure that the information given to members is correct, notwithstanding that the figures may be estimated and flagged up as such. This is particularly so when, as in Mrs Cook’s case, it is reasonably foreseeable that the member might use the information for financial planning. Mrs Cook was obviously planning her retirement with some care, as evidenced by the calculations she, herself, undertook and the fact that she took out a FSAVC policy.

118. The provision of incorrect information, indicating that benefits would be higher than the Rules provide, does not, of itself, entitle the member to the higher benefit. The entitlement is to the benefits provided for under the rules of the scheme. In Mrs Cook’s case, this was to a pension reduced in accordance with Rule 5B(b). 

119. Mrs Cook is claiming that she relied to her detriment on the quotations provided for her in 2001 and 2003 which had been prepared  the incorrect basis.

120. Mrs Cook purchased a property in Wales in anticipation of being able to retire in 2003 at age 50. Her intention was to use the lump sum she would receive on retirement to pay for the cost of renovation of that property. Factored into Mrs Cook’s plans was that, having taken a maximum lump sum, she would be left with a pension in the region of £10,000 p.a. When she purchased her property in Wales, Mrs Cook had received a quotation for a pension of £11,068 p.a. or a lump sum of £34,983 and a pension of £8,373 p.a. She did not obtain a further quotation before purchasing the property but projected the figures forward on the basis of the salary increases she expected to receive. That was not unreasonable.

121. But I have noted that the 2003 quotation played no part in the decision to purchase the Welsh property.

122. It did, however, play a part in Mrs Cook’s decision to hand in her notice. Mrs Cook then found that, if she retired as she had planned at age 50, she would receive a lower pension than she had anticipated. As a result, and with the agreement of her Employer, she postponed her retirement and thus, in that way, avoided or mitigated any loss which might have arisen from retiring in reliance on the incorrect quotation provided in 2003.

123. While the earlier quotation may well have been a factor in the decision by Mr and Mrs Cook to purchase the Welsh property, I am not persuaded that, in so doing, they have acted to their detriment in such a way that any direct financial loss has been caused to her. Having received the correct figures for her early retirement and having been able to rescind her notice, Mrs Cook chose not to sell the property in Wales. She therefore retains the benefit of that property and, even if she is right that a sale would be unlikely to realise the sum she paid for the property, I cannot see how the Respondents should fairly be expected to indemnify her for such a putative loss.

124. Mrs Cook has indicated that she is unable to renovate the property in the way she intended and that there has been some further deterioration in the condition of the property because of delays to the renovation work. However, I have noted that part of her planning involved realising capital from the sale of her former home and so there was an always an element of speculation as to exactly how much cash she would have available to devote to the renovation work. The relative shortfall in the amount of the lump sum she now feels able to take lies, to my mind, within the margin of speculation she must be assumed to have expected.

125. I could see some validity in an argument from Mrs Cook that the need for her to retain a base in Bedfordshire (whether that be her former property or living with her daughter) arose only because of the need for to her to continue working and was thus an expenditure for which she had not planned. That argument is somewhat diminished by the knowledge that some such expenditure seems still being incurred after the need for her to commute to her former place of work.
126. I accept that this must have been a very difficult and trying time for Mrs Cook. She has suffered considerable distress and inconvenience and I have made directions in recognition of this and of the factor I have mentioned in the previous paragraph. 

127. Mrs Cook is disappointed that her Employer declined to exercise its discretion to waive part of the actuarial reduction. It is clear that the Employer considered Mrs Cook’s request and obtained appropriate information with which to inform its decision. The fact that the amount quoted as the cost of providing the additional benefits differs from the transfer value quoted to Mrs Cook does not mean that those figures are incorrect. Mrs Cook has suggested that financial considerations should not form the basis of her Employer’s decision. However, it is not inappropriate for an employer to have regard to such interests in deciding whether or not to agree to additional benefits for members. I do not find that there has been any maladministration on the part of the Employer in declining to provide Mrs Cook with additional benefits above and beyond that which she was entitled to under the Rules of the Scheme. The decision to terminate Mrs Cook’s employment is really an employment matter and falls outside my jurisdiction.
DIRECTIONS

128. Within 28 days of the date hereof, the Trustees and Norwich Union shall each pay Mrs Cook the sum of £500 in recognition of the distress and inconvenience caused by the error in providing quotations to her which had been calculated on the wrong basis.

DAVID LAVERICK

Pensions Ombudsman

3 January 2007

APPENDIX

Correspondence concerning Early Retirement Factors

129. A letter dated 30 January 1992 from Norwich Union in response to a query concerning early retirement:

“I refer to a recent telephone conversation in which you were querying if a (sic) actuarial reduction applies to the pension applicable for members of the scheme early retiring from the age of 63 years.

If you refer to the schedule of the early retirement factors applicable to the scheme which was sent to you on 22nd January 1992, you will see that the factors stated for members retiring up to 2 years early is 1.00. Therefore no reduction is being applied no matter what the circumstances may be for early retiring.”

130. A fax, dated 22 January 1992, from Norwich Union to the then Pension Program Manager (and trustee), Ms May, which stated:

“… please find enclosed table of early retirement factors applicable for the above scheme for any voluntary early retirement. Within 5 years of normal retirement, a 3.5% reduction factor applies for each year in advance of NRD these members, & if outside the 5 years the normal NU early factors apply.

However, for retirements which have occurred as a result of management initiated action, i.e. redundancy, there is no reduction in the pension if the retirement is within 5 years of normal retirement date.

There is no difference between males & females, i.e. the same factors apply for both.”

The attached table consisted if two columns; the first headed ‘Period from early retirement date to normal retirement date’ and the second headed ‘Factor to be applied to paid-up pension’. The factor for periods up to 24 months is 1.00. For the period 24 to 25 months, the factor is 0.9971.

131. The tables of factors provided by the Trustees’ financial advisers in 1994 (at that time F D Phillips Limited). The tables consist of two columns; one headed ‘Months early’ and the other headed ‘ERF’.

132. A letter from Norwich Union to the Employer’s Human Resource Office, dated 30 June 1994, which stated:

“Please find enclosed four early retirement quotations as requested …

The quotations for … do not include a reduction of any description as they are both within 5 years of normal pension age …”

133. An undated extract from an actuarial report, which, under the heading ‘Benefit Structure’ stated:

“The current benefit structure is summarised in Appendix 1. with effect from 1 January 1990 there have been the following alterations to the benefit structure:-

(1) Employee contributions have decreased from 5% to 4% of Pensionable Salary

(2) Female Employees hired prior to 1 January 1990 were given the option to continue pensionable service up to 65 or retain a normal retirement age of 60. Females hired after 1 January 1990 have a normal retirement age of 65.

(3) The actuarial reductions on early retirement were removed from ages 63 to 65 and decreased at other ages.”

134. A letter from Mercers, dated 26 October 2001, which stated:

“The Trustees have agreed to adopt the revised standard late retirement factors … With regard to the early retirement factors, however, they would like your specific comments regarding:

1) Whether you feel that the factors currently in use … can be justified on an actuarial basis.

2) What factors you would recommend … taking into account the Trustees’ wish to maintain the 2-year window where no early retirement factor would be applied (5 years in the case of redundancy).”

135. Norwich Union’s response, dated 19 November 2001, in which they said:

“Regarding the early retirement factors …

· the current factors could be justified …

· as the trustees wish to maintain the 2-year window where no early retirement factors apply … I recommend that the new factors be applied consistent with the number of years of revaluation granted on the deferred benefit. Thus for a case of a member retiring at age 63 (60 in the case of redundancy) no factor would be applied. At age 62 (59 in the case of redundancy) the one year factor would be used … This is consistent with the way the administrators re-value the deferred pension in these cases.”

136. A letter from Mrs Thomas to Norwich Union, dated 18 September 2002, concerning the calculation of deferred members’ benefits. Mrs Thomas stated:

“… This issue was discussed at the Trustee Meeting … It was agreed that, although the scheme rules allow for members who “remain in pensionable service until early retirement” and who retire within 2 years of Normal Pension Date, to have their pension calculated as if the date of retirement was the Normal Pension Date, this is NOT extended to deferred members.

This interpretation of the rules has been agreed with not only the Consultants to the Trustees, but also the Scheme actuary …”

137. An e-mail from the Scheme Actuary, dated 3 December 2003, in which he explained that he assumed all members retire at age 63 in his valuations.

138. An e-mail from Norwich Union, dated 27 January 2004, to the Employer, in which they said:

“Prior to Mercers looking into the application of the Early Retirement Factors, the members benefits were worked out as follows:

(Accrued + Indexation (in years and months to 2 years prior to NRD)) x ERF1

+

(RGMP – BGMP) x ERF2

ERF1 – Early Retirement Factor from 2 years prior to NRD

ERF2 – Early Retirement Factor from NRD

[Mercers have] advised that members are only eligible to receive the benefit of no actuarial reduction between 63 and 65 (or 58 and 60 …) if they are retiring within 2 years of retirement (sic). If they are retiring more than 2 years prior to NRD (not through redundancy) then the benefits are calculated as follows:

(Accrued + Indexation (in years and months to NRD) + RGMP – BGMP) x ERF

ERF – Early Retirement Factor from NRD”

Further Scheme Rules

139. Rule 14C provides:

“If the Principal Employer agrees and the Employer pays any additional contributions that the Trustees consider prudent … the Trustees may … provide (a) increased or additional benefits in respect of any Member … These benefits must be consistent with the Preservation Laws and the Indexation Laws, will be in a form which does not prejudice Approval and will be of an amount within the Inland Revenue Limits …”

Mrs Cook’s Claim for Financial Loss

140. Mrs Cook has submitted the following claim for financial loss as a consequence of the alleged maladministration:

Deposit of £16,500 borrowed from Norwich Union

Interest at 8.5% from April 2004 to November 2006

£4,491.68

Interest only mortgage of £148,000 (reduced to £88,000)

Interest from April 2004 to June 2005 at £708.41 p.m.
£10,500.00

Interest from July 2005 to November 2006 £424.24 p.m.
£5,525.00

Horse livery at cost

3 horses at £177 p.m. each for 32 months


£16,992.00

Travel to Wales at £120 p.m. for 32 months


£3,840.00

Allowance for decoration and electricals to be redone
£5,000.00

Total







£46,348.68

� The Employer cites Imperial Group Pension Trust v Imperial Tobacco [1991] 1 WLR 589


� The Employer cites P00090 [July 2005]
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