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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr R

Scheme
:
Michelin Pension and Life Assurance Plan (the Plan)

Respondent
:
Michelin Pensions Trust Limited (the Trustees)

MATTERS FOR DETERMINATION 

1. Mr R brings this complaint on behalf of his granddaughter (KS). Following the death of KS’ father, Mr S, the Trustees paid one third of the lump sum death benefit payable from the scheme to KS. The balance was paid to Mr S’ partner (DC) at the time of his death. Mr R complains that he has been denied details of the evidence taken into account by the Trustees when reaching their decision and that KS has suffered financial loss as a result of their maladministration in identifying DC as a beneficiary.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. The abbreviations used in this report are:

Mr S
:
the deceased member of the Scheme

DC
:
the partner of Mr S

KS
:
the daughter of Mr S

DDS
:
the daughter of Mr S from his relationship with DC

Ms R
:
the former partner of Mr S and mother of KS

Mr R
:
the grandfather of KS.

RELEVANT EXTRACT FROM THE DEFINITIVE TRUST DEED & RULES 

4. Rule 13 – Payment of Lump Sum Death Benefit

13 (C ) (1)
The Trustees shall have the following powers in respect of the whole or any part of the benefits exercisable, if they shall, in their absolute discretion at any time within 18 months after the death of the Member to decide, namely

(i) power to pay the same to such one or more of (a) any association, body, company (whether or not incorporated), organisation, trust or individual living at the date of the Member’s death as shall have been notified to the Trustees in writing by the Member for consideration by the Trustees as a possible recipient of any benefit payable upon his death or as shall have been notified to the Principal Employer before the 1st April 1958 under the Michelin Tyre Company Limited Life Assurance Scheme or to the Trustees of an associated from which the Trustees have accepted as transfer of assets under Rule 27 in respect of the Member and (b) the Member’s Dependants in such shares as the Trustees shall determine, and 

(ii) power to pay the same to the Member’s personal representatives.

(2) Subject to the exercise of the powers under (1) above, the benefit shall be held by the Trustees on trust to pay the same to such one or more of the Member’s Beneficiaries in such shares as the Trustees shall determine ….

(6) For the purposes of this Rule :

(a) “Dependants” means in relation to a Member such of the following persons as are living at the date of his death, namely (I) the spouse of  the Member, the parents, children and grandchildren of the Member or the Member’s spouse and (ii) any persons who in the opinion of the Trustees have at any time been dependant on the Member for the provision of or have been provided by the Member with all or any of the necessaries of life. …

(b) “Beneficiaries” means in relation (I) such of the following persons as are living at the date of his death, namely the spouse of the Member, the grandparents, parents, children and grandchildren of the Member or his or her spouse, the brothers and sisters (whether of the whole-blood or half-blood) of the Member  …”

MATERIAL FACTS

5. Mr S died on 17 November 2002. His death benefit from the Plan amounted to £62,165.89 (including employee contributions of £6,419.33). He died intestate and had not completed a form expressing a wish as to how any death benefits should be paid

6. The Trustees were informed of Mr S’ death by DC. They were aware that DC was expecting Mr S’ child at the time of his death. They were also aware that Mr S had another daughter from a previous relationship. 

7. The Trustees instructed Mercer Human Resource Consulting (Mercers), their financial advisers, to gather information to assess potential beneficiaries and provide them with a report of their findings in time to be considered at the next Trustee meeting. 

8. Mercers obtained financial dependency questionnaires from both DC and KS’s mother. The information they obtained can be summarised as follows : 

8.1 Mr S had two children, KS who was born on 24 October 1988 and is the daughter from a previous relationship and DDS the daughter from his relationship with DC. DDS was born on 29 January 2003 after the death of Mr S. As DC and Mr S were not married, in order to record Mr S as DDS’ father on her birth certificate it was necessary to obtain a statutory Declaration of Parentage.  Such a Declaration was made on 12 March 2003 by Enfield Magistrates Court confirming that Mr S was the father of DDS.

8.2 KS’s mother said that Mr S paid a sum of £80 per calendar month to her in an unofficial maintenance arrangement for the benefit of KS. She said he also contributed to larger items such as clothing, school trips, outings etc. 

8.3 KS’s mother was no longer financially dependent on Mr S at the date of his death.

8.4 Letters of Administration were issued on 6 May 2003 to Ms R and Mr R for the use and benefit of KS.

8.5 DC said that she and Mr S had been in a relationship for 8 years and were living together at the date of his death. DC advised Mercers that she was financially dependent upon Mr S for contributions towards the mortgage, household and living expenses. 

8.6 DC further advised Mercers that she and Mr S had taken out a joint personal loan together although she was the only person insured in connection with that loan. Mercers obtained details about that loan  

8.7 DC provided Mercers with a copy of the invoice from the funeral directors which she had paid in respect of Mr S’ funeral. 

8.8 She also provided a copy of a bank statement from her own account with Abbey National the address on this statement is one in Tottenham which DC said she shared with Mr S. She also provided a copy of bank statements of Mr S.  The address on these statements is for a different property in Edmonton.

9. Mr R has pointed out to me that the only evidence provided to the Court about the parentage of DDS was that given by DC.  He also points out that Ms R fell within the defined class of dependants as someone who ‘at any time’ had been dependent on the member.

10. Mercers identified as potential beneficiaries :

· DC – who they suggested fell within sub-Rule (6)(a) of Rule 13 as being dependent on the Member for the provision of all or any of the ordinary necessaries of life;

· KS’s mother - who they suggested fell within sub-Rule (6)(a) of Rule 13 as a person who at any time has been dependent on the Member for the provision of all or any of the ordinary necessaries of life;

· KS - who they suggested fell within the sub-Rule (6)(b) of Rule 13 as his child living at the date of his death.

Mercers report stated that DDS did not fall within the category of potential beneficiaries as she was not born at the date of her father’s death and the Plan documentation does not include a dependent a child who is “en ventre sa mere”, ie who is in the womb at the relevant time.  Mercers indicated that they had not considered any persons from the wider group of relatives such as parents and siblings. 

11. Mercers recommended that the Trustees should consider payment to DC, for and in respect of herself and indirectly DDS, and to KS. 

12. At a Trustee meeting held on 8 July 2003 the Trustees decided that the Death Benefit should be split in the ratio of one third to KS and two thirds to DC. The minutes of the meeting record the following:

“An individual case of employee X brought before the Directors. Employee X died in service without a nomination of wish form or Will. Employee X had two children, each with a different partner, one child being 14 years old (Child 1) and the child of the second partner (Child 2) with whom employee X had lived for 8 years being a posthumously-born child. Employee X was paying maintenance on an informal basis to Child 1. The Directors have been advised that it is not possible to pay the Child 2 (being a posthumously born child) any money from the fund and the Directors therefore resolved that one third of the monies should be paid to Child 1 and two-thirds to the mother of Child 2.”

13. Mr R complains that the Trustees have failed to provide details of the evidence taken into account by them in reaching their decision. He requested that information by way of letter to the Trustees dated 11 August 2003. The Trustees responded by way of letter dated 5 September 2003 confirming:

”The Plan Trustee undertook detailed and extensive enquiries into Mr S’ personal circumstances at the time of his death. It undertook those enquiries specifically to ensure that it was aware of persons who were potential beneficiaries of the lump sum death benefit. One of the potential beneficiaries was [KS] …

You asked what had happened to the balance of the lump sum death benefit. The Plan Trustee decided to pay this amount to a person (or persons) who the Plan Trustee has established was dependent on the Member at the date of his death. I trust you will appreciate that the Plan Trustee here is under as duty of confidentiality towards all Plan beneficiaries. … 

The Plan Trustee in exercising its discretion has followed the general principles of trusteeship over the payment of the lump sum in that it has addressed the correct issues a followed a proper construction of the Plan Rules. …”

14. Mr R asks what evidence there is that Mr S and DC were living together at the date of his death. He comments that 

· The death certificate shows Mr S’ usual address in Edmonton and not DC’s address in Tottenham as do his bank statements. 

· There are payments from Mr S’ bank account for rent and council tax on his Edmonton address.

· There are no outgoings from his bank account showing payments to any of the utilities at the Tottenham address. He contends that the payments from Mr S’ bank account do not support the view that DC was dependent on him. 

· He notes that although DC states that she and Mr S were purchasing the Tottenham property by way of a mortgage but there are no payments large enough from Mr S’ bank account to support this. 

· The investigation by Mercers relied solely on evidence given by DC. There is no evidence that the Trustees have made enquiries of any third parties.

15. Mr R further comments : 

· The funeral expenses should have been paid from Mr S’ estate and DC only took on this responsibility in a bid to evidence a relationship with Mr S. 

· The “necessaries of life” must mean to provide housing, food and utilities. Mr R contends that DC had been living in the house for two years prior to meeting Mr S.

· It was wrong of the Trustees to pay a percentage of the death benefits to DC on behalf of the child as she was not a named beneficiary.

· The monthly payment of £157 that Mr S paid to DC was for half of the loan repayment and was not for the “necessaries of life”.

· KS and KS’ mother have not received a fair share of the death benefit. The Trustees have not taken account that KS was also dependant on Mr S. 

16. The Trustees responded as follows : 

· The Trustees sought evidence as to whether the Mr S was supporting anyone other than KS and were convinced that this was the case. 

· The Trustees made thorough enquiries before deciding how to exercise their discretion in the awarding of the death benefits to the beneficiaries. 

· The bank statements provided by DC confirms that Mr S was making a monthly payment of £157 to DC’s account and so confirms financial dependency.

CONCLUSIONS

17. KS, as Mr S's daughter, automatically fell within a named class of beneficiary. I therefore see no justification for criticising the Trustees decision to make an award in her favour. 

18. There is a difficult line for Trustees to draw between protecting people’s confidentiality and ensuring that they have accurate information on which to take their decision. Other potential beneficiaries have a legitimate interest in being assured that decisions which might have the effect of diverting money which might otherwise come to them have been properly and fairly made. Mr R sees himself as being in that position although the potential beneficiary he has in mind is his grandchild rather than himself. Potential beneficiaries are unlikely to be satisfied by being told only that the Trustees have properly exercised their discretion, particularly if they have any cause to doubt whether the person who has received payment does fall within the permitted classes of beneficiary.

19. Faced with Mr R’s request for them to divulge information, I consider the Trustees’ response was satisfactory. They gave reasons for their decision without revealing the source of their evidence or without unduly infringing DC’s rights to privacy.

20. Mr R contends that the funeral expenses should have been paid from Mr S’ estate.  Certainly this would be a proper expense for the estate to bear but that does not preclude some other person from taking that responsibility.

21. In reaching their decision, the Trustees must ask the right questions, construe the rules correctly and only take into account relevant matters. They should not come to a perverse decision, ie a decision which no other reasonable decision maker faced with the same evidence would come to.

22. For DC to receive a share of the benefit she had to fall into one of three categories. There was only one under which DC could qualify. The basis of the Trustees’ decision in favour of DC could, therefore, only have been that she was financially dependent on Mr S at the time of his death.

23. The Trustees argue that because Mr S made a payment of £157 each month to DC this was sufficient to establish that DC was dependent on him (or had at any time been dependent on him) “for all or any of the necessaries of life.” The amount of the monthly payment was approximately half of the repayments on the loan which they had taken out together. On its own that might seem to be rather slim evidence on which to reach a conclusion that DC was dependent on Mr S but the information did not stand alone (see paragraph 8.5).

24. I have noted that the Trustees’ minute refers to DC and Mr S as having lived together for some 8 years but that is not what DC is reported to have told Mercers. She had simply said that they were living together at the time of his death and that their relationship (but not necessarily their living arrangements) was of eight year’s standing. 

25. Mr R contends that Mr S was not living with DC at the time of  his death. For DC to be a potential beneficiary the criteria she had to fit was dependency not co-habitation. To my mind a person does not have to be living with another to be financially dependent upon that person. 

26. Although I have also noted Mr R’s comments about the bank statements, which he has seen as not providing evidence to support the contention that Mr S was contributing to the payment of the mortgage on the Tottenham property, it seems to me that the threshold for someone in DC’s position to qualify as a dependent is relatively low and that there was sufficient evidence, both from the bank statements and from the evidence provided by DC on which the Trustees could regard DC as coming within that definition.  Having established that DC did come within the definition the Trustees were able to take all her circumstances into account in deciding how to distribute the benefits.

27. Mr R argues that insufficient regard has been given to the fact that KS was also dependent on Mr S. The Trustees requested that both DC and KS’ mother complete dependency questionnaires. In the statement made by KS’ mother she confirms that she had an informal agreement with Mr S that he would pay her £80 a month as maintenance for KS together with payments for larger expenses from time to time.  She also confirms that there were no financial arrangements between her and Mr S at the date of his death nor were there any outstanding joint loans.  I see no evidence to suggest that the Trustees did not have regard to KS’s dependency.

28. For the reasons given above I do not intend to make any direction about the matter. 

DAVID LAVERICK

Pensions Ombudsman

10 November 2005
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