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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D A Yeaxlee

	Scheme
	:
	(1) Tooling Units (Leicester) Ltd Retirement Benefits Plan (Tooling Plan) 

(2) Leicestershire County Council Local Government Pension Fund  

     (LGPS) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondents
	:
	(1) The Trustees of the Tooling Units (Leicester) Ltd Retirement Benefits Plan (Tooling Plan Trustees) (as Trustees)

(2) Abbey Life Assurance Company Limited (Abbey Life)  (as administrators of the Tooling Plan)

(3) Leicestershire County Council (LCC) (as administrators of the LGPS)


MATTERS FOR DETERMINATION 

1. Mr Yeaxlee complains that delays by the Tooling Plan Trustees, Abbey Life and LCC in effecting a transfer of his benefits from the Tooling Plan into the LGPS have resulted in a significantly lower amount being transferred and a reduction in the service credit entitlement in the LGPS. Mr Yeaxlee has also claimed that he has suffered distress and inconvenience because of the delay.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them. This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS

3. Mr Yeaxlee was born on 2 June 1945.  He became a member of the LGPS on 1 May 2001.

4. On 8 December 2001, with a view to transferring benefits from four schemes of which he had previously been a member into the LGPS, Mr Yeaxlee asked the Pensions Section at LCC to obtain current transfer values for those benefits and to calculate the added years which would be available in the LGPS if those benefits were transferred. One of the four schemes was the Tooling Plan. LCC wrote to Abbey Life, the Tooling Plan administrators, on 12 December 2001. On 21 December 2001, Abbey Life informed LCC that they required the written authorisation of the Tooling Plan Trustees before they could provide details of the current transfer value available to Mr Yeaxlee from the Tooling Plan.

5. On 13 March 2002, LCC asked the Tooling Plan Trustees directly by fax for details of the transfer value. The Tooling Plan Trustees say that on receipt of this request they telephoned LCC and were told it would be unnecessary for them to provide the details, because LCC would approach Abbey Life directly for the information. 

6. Also on 13 March 2002, Mr Yeaxlee supplied LCC with a copy of his annual statement of benefits, showing the transfer value available to him from the Tooling Plan, as at 28 February 2002, as £19,290.95. 

7. On 14 March 2002, LCC informed Mr Yeaxlee that a service credit of 5 years 53 days could be purchased in the LGPS with that amount and enclosed a form for completion should he wish to proceed with the transfer.

8. Mr Yeaxlee signed the form on 26 March 2002 and returned it to LCC who in turn forwarded it to Abbey Life on 28 March 2002.   

9. In a fax dated 16 April 2002, LCC requested a cheque from the Tooling Plan Trustees for the transfer value of  Mr Yeaxlee’s benefits. On the same day the Tooling Plan Trustees wrote to the Abbey Life authorising such payment to be made. 

10. In a letter dated  26 April 2002, Abbey Life informed LCC that:

“Before proceeding with the transfer, we must carry out the appropriate overfunding check and maximum tax free sum calculation. So please ensure that the enclosed Withdrawal Advice Form (WAF) is FULLY completed and returned. We particularly need the salary and retained benefit boxes to be completed.  Once the check has been done we will issue the appropriate transfer forms.”

The overfunding check was required to comply with Part 13.8 of IR12 (1991) Practice Notes which states that:

“13.8 A scheme providing money purchase benefits may be self-administered or insured through group or individual earmarked policies. In a scheme using earmarked policies, each sum or annuity assured is earmarked to provide benefits for or in respect of the individual member. The policy proceeds may be more than sufficient to provide the benefits due and the excess may be dealt with in any of the ways described in paragraph 13.20. In other schemes, the members’ benefits are calculated by reference to the performance of assets notionally attributed to them in a common pool…………Any surplus arising in respect of an individual member must be retained within the scheme as part of the common fund. The Valuation Regulations do not distinguish between schemes which provide defined benefits or those funded on a money purchase basis. Therefore money purchase schemes may be subject to the Valuation Regulations if they fall within the definitions in paragraph 13.4………”  
11. The WAF contained the following paragraph:

“IF THIS FORM IS NOT FULLY COMPLETED IT WILL BE RETURNED WHICH MAY CAUSE A DELAY IN PAYING THE BENEFITS FROM THIS PLAN” 

It also contained the following Employer’s/Trustee’s declaration:

“I confirm that the information provided is correct and where acting in a Trustee capacity authorise Abbey Life to proceed in accordance with the member’s wishes.”  

12. An Illustration of Benefits quotation showing Mr Yeaxlee’s revised transfer value figure as at 26 April 2002 to be £19,704.16. was also enclosed.

13. On 30 April 2002, LCC sent the WAF, partially completed and signed by Mr Yeaxlee to the Tooling Plan Trustees for full completion before return to Abbey Life. 

14. Between 30 April 2002 and 2 May 2002, the transfer of the benefits available to Mr Yeaxlee in the other three schemes was completed.   

15. On 30 September 2002, LCC asked Abbey Life whether they were in a position to make the transfer payment. LCC enclosed a copy of the WAF, still only partially completed. 

16. Abbey Life responded on 10 October 2002 that the WAF enclosed with the letter of 30 September 2002 did not have sufficient information to enable  the  funding check to be carried out. They provided a revised transfer value figure as at 10 October 2002 of £15,767.17 and a new WAF for completion and return.

17. On 17 October 2002, LCC informed Mr Yeaxlee that payment of the transfer value from the Tooling Plan had not been received  because the WAF sent to the Tooling Plan Trustees on 30 April 2002 for completion had not been returned to Abbey Life.  Mr Yeaxlee wrote back, expressing his concern at the delays in effecting the transfer, and noting that the transfer value had reduced by £3,937. 

18. LCC responded on 19 November 2002, contending that the only reason for the delay was the failure by the Tooling Plan Trustees to complete and return the WAF to Abbey Life. They also told him that since receiving his letter, his transfer value had risen to £16,853, a rise of £1,086 since the estimate on 10 October 2002.  LCC said that the actual transfer value could, and most likely would, fluctuate on a daily basis. He was advised that the transfer value of £16,853 would purchase 4 years 357 days service in the LGPS.

19. On 29 November 2002, Mr Yeaxlee asked the Tooling Plan Trustees to return the completed WAF to Abbey Life. The Tooling Plan Trustees replied on 2 December 2002 that this form had been returned on 16 April 2002 and sent copies of all correspondence regarding the transfer to him that, Mr Yeaxlee says, did not include a copy of the WAF. 

20. Mr Yeaxlee, pointed out to the Tooling Plan Trustees that it was impossible for him to have returned the WAF to Abbey Life on 16 April 2002 because he had only signed and posted the WAF to them on 30 April 2002. A copy of the WAF was enclosed with this letter.  

21. On 10 December 2002, the Tooling Plan Trustees wrote to Mr Yeaxlee to inform him that, after receiving his completed declaration dated 26 March 2002 requesting payment of the transfer value from the Tooling Plan, they had authorised Abbey Life on 16 April 2002 to arrange payment. Their letter neither  mentioned  when the WAF was completed by them nor stated if there were any other documents enclosed with it. 

22. A copy of the Tooling Plan Trustees letter dated 10 December 2002 to Abbey Life was also sent to Mr Yeaxlee for his reference. This letter stated:

“A request was made to yourselves on 16 April 2002 giving you authorisation to transfer payment by cheque to Leicestershire County Council Treasurers Department………
To date this request has not been acted upon and Mr Yeaxlee is naturally rather concerned.
Could you please treat this matter with some urgency and forward all the relevant documents to those concerned.”

A copy of the completed WAF signed by the Trustees on 10 December 2002 was also sent to Mr Yeaxlee.
23. In his letter dated 14 December 2002 to the Tooling Plan Trustees, Mr Yeaxlee stressed that a completed WAF was required by Abbey Life before the transfer could proceed and that no other form or letter would suffice.  He asked them what they had done with the WAF.

24. The Tooling Plan Trustees finally informed Mr Yeaxlee on 18 December 2002 that they had completed the WAF on 14 May 2002 and sent it to Abbey Life. They said that they had not been deliberately evasive and could only assume that the WAF was with the Abbey Life and had not been acted on. They also informed Mr Yeaxlee that they had completed another WAF dated 10 December 2002 as already mentioned in their previous letter to him and would contact Abbey Life with copies of their original request dated 14 May 2002.    

25. On 18 December 2002, the Tooling Plan Trustees also wrote to the Abbey Life as follows:

“I completed another Withdrawal Form last week dated 10 December 2002 with a further authorisation for you to transfer payment by cheque to Leicestershire County Council…...
As I have acted in good faith I trust you will conclude this matter satisfactorily dating from my original request of 14 May 2002.”

26. Abbey Life in a letter dated 18 December 2002 to the Tooling Plan Trustees wrote: 

“Thank you for your letter dated the 10th December 2002 enclosing a Withdrawal Advice Form (WAF).

Unfortunately, the enclosed WAF has not been sufficiently completed in order for us to carry out the required Inland Revenue GN11 Test.

To enable us to complete the overfunding test, can you please complete the enclosed Form where highlighted.” 

27. The Tooling Plan Trustees responded on 31 December 2002 as follows:

“……please find the enclosed completed Withdrawal Form where highlighted.

We do not have records going back to 1987. Only the last 7 years as required by law.

Please note that this Withdrawal Form was originally completed and sent to Abbey Life on 14 May 2002."

28. On receipt of the above letter, Abbey Life proceeded with Mr Yeaxlee’s funding check. They calculated that Mr Yeaxlee’s transfer value was within the maximum permissible by the Inland Revenue and prepared a Transfer Advice/Certification form for LCC on 8 January 2003 showing that Mr Yeaxlee’s maximum full pension and tax free lump sum at date of leaving service were £2,419.92 and £1,698.14 respectively. They also sent their transfer discharge forms to the Tooling Plan Trustees for completion on 8 January 2003.  

29. Having been informed by the Tooling Plan Trustees that Abbey Life had not acknowledged receipt of either the authorisation dated 16 April 2002 or the original WAF sent in May 2002, Mr Yeaxlee asked Abbey Life on 5 January 2003 to confirm receipt of these documents. He subsequently sought a response again on 19 January 2003 but still did not receive a reply on this matter.

30. The Tooling Plan Trustees returned the completed discharge forms to Abbey Life on 16 January 2003. 

31. Following receipt of the completed discharge forms on 17 January 2003, Abbey Life sent LCC a cheque for £16,411.29 in respect of Mr Yeaxlee’s transfer of benefits under the Tooling Plan on 23 January 2003.  They confirmed to Mr Yeaxlee that the cheque in respect of the transfer value had been sent. Acknowledging that they had now received the cheque, LCC informed Mr Yeaxlee that the amount transferred in of £16,411.29 would purchase 5 years 53 days in the LGPS. However, on 18 February 2003, they told Mr Yeaxlee that the service purchased had been revised down to 4 years 307 days.  LCC said that, having reviewed their calculations, they were unable to justify using Mr Yeaxlee’s starting salary in the calculation of the service credit available from the Tooling Plan because payment of the transfer value was received more than one year after he joined the LGPS. In accordance with current regulations, they therefore had recalculated the figure using his current salary resulting in a reduction to his service credit. 

32. Mr Yeaxlee expressed his disappointment in his letter of 23 February 2003 that LCC were now applying his current salary to the calculation and alleged that they were partly to blame for the late payment of the transfer value from the Tooling Plan by their failure to pursue the transfer application in a timely fashion. He asked LCC to calculate the sum required from the Tooling Plan to put him back in the position if there had been no delays.

33. LCC replied on 7 March 2003 that they were unable to provide Mr Yeaxlee with a precise figure for this but informed him that an additional period of 1 year 124 days would have been available if the original transfer value of £19,290.95 had been paid. Using the factors for March 2003 and Mr Yeaxlee’s salary of £18,582 pa from 1 April 2003, £5,037.77 (subject to change) would be needed to purchase this additional period. 

34. Mr Yeaxlee invoked the Internal Dispute Resolution Procedure (IDRP) for the LGPS on 27 August 2003. The Head of Legal Services at LCC on 11 November 2003 found in Mr Yeaxlee’s favour only for the first period of the delay (i.e. from 28 December 2001 to 13 March 2002 – nearly eleven weeks) but did not recommend that any further action be taken by LCC, essentially because the delay while inappropriate was not excessive, and any transfer request, even handled expeditiously, would be subject to the vagaries of the stock market. 

35. LCC proposed a means of resolving the dispute to Mr Yeaxlee on 14 November 2003 by treating all four incoming transfers as one. Assuming that the total sum of the actual transfer values received of £49,896.82 was received within the first 12 months of scheme membership, LCC calculated the actual service credit based on Mr Yeaxlee’s salary as at May 2001 to be 16 years and 60 days. The original total estimated values of those transfers would have produced a figure of £52,910.53 for which an estimated service credit should have been quoted as 16 years 192 days. The original estimated service credit, when split over the four individual amounts, was 14 years 173 days and the reason for the difference was due to an over cautious assessment.  
36. Mr Yeaxlee wrote to LCC on 5 February 2004 as follows:

“I note that the time now purchased has increased from 14 years 173 days to 16 years 60 days……
However, the underlying problem was always the two delays and their effect on the transfer sums realised. There is therefore the argument that had all the sums been realised when they should have been, the parameters that you use in the recalculations may have been applicable in their own right, but to a greater sum, thereby producing an even higher value of service credit purchased.”

37. Mr Yeaxlee invoked Stage 2 of IDRP on 5 February 2004. The Secretary of State Appeals Branch of the Local Government Pensions Division decided on 22 April 2004 that both periods of the delays to the transfer of Mr Yeaxlee’s pension entitlement from the Tooling Plan might amount to maladministration but it was unclear whether there was any financial loss. However, even if there had been financial loss, the Secretary of State had no power to award compensation. Mr Yeaxlee’s appeal was therefore dismissed.

38. Mr Yeaxlee remained dissatisfied and sought clarification from LCC as to whether, if the transfer of his benefits in the Tooling Plan had been completed as quickly as the other three transfers, and assuming that the transfer value was higher, it would have resulted in a greater number of years purchased in the LGPS.  

39. LCC confirmed that a different transfer value would have resulted in a different service credit, but were not prepared to alter the service actually credited, which was based on the actual transfer value received.   

40. Mr Yeaxlee complained to me.  

Mr Yeaxlee’s Submissions
41. Mr Yeaxlee says that if all monies had been received around 30 April/2 May 2002, the total sum transferred into the LGPS would have been around £3,292 than what was actually transferred. That sum represents the difference between Abbey Life’s quotation of £19,704 and the actual transfer value of £16,411. The higher value would have purchased 16 years 222 days, rather than the 16 years 60 days actually credited, a difference of 166 days. 

42. Mr Yeaxlee suggested to me that much of the delay seemed to have arisen from the completion of the WAF. He was perplexed that the WAF should only materialise after he had sent them a copy in December 2002. 

43. Mr Yeaxlee told me:

“I believed, (foolishly as it turned out), that once it was discovered that the first delay had meant that one of the four funds (namely Tooling Units/Abbey Life) could not be transferred with the other three, that every effort would then be made by all concerned to rectify the situation and minimise any further delays. A false expectation as it turns out.

“….I commenced enquiries during September 2002…... Following the delays caused by Tooling Units that included several letters to them, it took until January 2003…..for the transfer to be finally effected. Had I taken charge on May 12th when the problem first came to light and the situation was still subject to the same…..  delay, the money would still have not been transferred until …..Sept 2002. I would point out the FTSE…….hit its lowest point at that time.  

“…..I contend however that any delayed intervention by me was irrelevant as the….index (FTSE) has plummeted to a level that even the quickest intervention by me could not have avoided.

“The only way to have avoided the full impact of the stock market decline after May 12th would have been for LCC to have progressed the matter with some urgency and for the delays caused by Tooling Units/Abbey Life to have been avoided.”

44. He has also said:

“It is true that LCC, in changing the basis on which the added years were calculated have been more than fair………..

Unfortunately, this generous offer…..seems to have “bailed out” Tooling Units complicity in the proceedings, leaving them in a very undeserved advantageous position.  

It is still a fact that I would have been awarded an extra 162 days of service if the full transfer value had been applied to the revised method of calculation……” 

The Tooling Plan Trustees Submissions

45. When they received the transfer request by fax on 13 March 2002, they telephoned LCC on 19 March 2002 and were informed that it would be unnecessary for them to take further action because Abbey Life would be approached directly for the necessary information.

46. They only retained details of Tooling Plan members for 7 years.  Mr Yeaxlee had left the Company’s employment in 1986.  They had not kept records of his salary history and only details of his pension were available. 

47. They have had telephone conversations with Abbey Life and were informed that they would not be notified when the transfer was completed. It was their belief anyway that they were not obliged to check that Mr Yeaxlee’s transfer was completed once they gave their authorisation.

48. They spoke to Abbey Life on 7 January 2003 who told them that they were aware of the original WAF sent on 14 May 2002 and assured them that payment of Mr Yeaxlee’s transfer value would be backdated to the value as at 14 May 2002.

49. When Abbey Life returned the incomplete WAF signed by them on 10 December 2002 requesting that highlighted sections be filled, they could only complete these parts as “not known” or “no”.  There is nothing in the Tooling Plan rules requiring the Trustees to complete a WAF, but Abbey Life were required to complete the form. They are confident that they sent the completed WAF to Abbey Life on 14 May 2002.

50. Writing a letter to Abbey Life requesting the funds to be transferred should have been sufficient. The Trustees do not accept that they owed a duty of care to Mr Yeaxlee (as he alleges) to check that the transfer was completed.   

51. Mr Yeaxlee could have chased up Abbey Life and LCC himself at various stages during the transfer process to avoid some of the delays.

52. If any compensation is to be paid to Mr Yeaxlee, it should be the responsibility of Abbey Life and LCC.

53. The Trustees did everything that could have been expected of them promptly, and cannot understand why it took Mr Yeaxlee until 29 November 2002 to inform them that there was a delay to the transfer.

54. It was an oversight on their part not to have mentioned  in their letter of 10 December 2002 to Mr Yeaxlee that they had completed the original WAF on 14 May 2002 and another one on 10 December 2002.

Abbey Life Submissions
55. The delay in transferring Mr Yeaxlee’s benefits and resultant loss of fund value had nothing to do with their handling of the matter. All requests were dealt with in their standard turnaround times, and they could not be responsible for the loss of documentation in transit.   

56. They neglected to reply to Mr Yeaxlee’s letters of 5 and 19 January 2003. Although they could not explain why or how these letters were overlooked, the letters were not crucial to the transaction itself and did not contribute to Mr Yeaxlee’s financial loss.

57. It was correct for them only to correspond directly with LCC after receiving the letter of authority from the Tooling Plan Trustees dated 16 April 2002.  

58. The Tooling Plan Trustees may have assumed that the transfer process was complete on their part after sending their letter of 16 April 2002 and returning the completed WAF in May 2002 and therefore did not follow the matter up.  
59. As administrators of the scheme, Abbey Life have no responsibility to follow up matters with the Trustees or the receiving scheme. They act purely on requests received and in the knowledge that clients do change their minds regarding their decision of whether to transfer or not.

60. There was ample precedent for letters going astray in the post. They did not receive the WAF sent by the Tooling Plan Trustees on 14 May 2002. They have always asked for the completion of a WAF so that they have the necessary information to complete the requisite calculations in accordance with current Inland Revenue Regulations as accurately as possible, i.e. the maximum full pension and tax free cash sum limits at the date of leaving. They did not know until receiving the letter dated 31 December 2002 from the Tooling Plan Trustees that the information requested on the WAF, which gives an employer the opportunity to provide correct remuneration details, was unavailable. The maximum amounts are entered onto the Transfer Advice/Certification Form that they sent to LCC. In the absence of the full information, they have to obtain details from their files which often are inaccurate. 

61. They stress that a written statement from the Tooling Plan Trustees authorising Mr Yeaxlee’s transfer was insufficient for their purposes. They submit that they require the completion and return of their standard discharge form that is only issued after a successful funding check has been carried out. 
62. They say that they did not receive details of Mr Yeaxlee’s salary and associated benefits around the time he left the Tooling Plan and have submitted e-mail correspondence concerning their attempts to obtain a completed WAF back in 1987 to substantiate their assertion.   
63. They have found scant details of the telephone conversation which took place on 7 January 2003 referred to in paragraph 47. These are:

“company called waf crossed with copy correspondence scanned on 2/01. company to ignore as dealing with waf rec’d 03/01.”

The employee who took the call did not record anything about any pricing agreement and, as a member of the call team, would have been clearly aware that he had no authority to agree any special arrangements in this respect. When the conversation took place, the employee involved had the opportunity to see the letters sent by the Tooling Plan Trustees on 10 and 31 December 2002 which both included partially completed WAFs and the second letter referred to the WAF having been originally sent to Abbey Life on 14 May 2002. It may therefore be possible that the employee assumed the WAF had been received in May 2002 and that the pricing of the transaction would be backdated accordingly. It is evident from their records that they did not received a fully completed WAF until January 2003. Regardless of any incorrect information that the employee may have given, the final stages of the transfer would have played out exactly as they did.      

LCC’s Submissions

64. LCC provided all the relevant details and forms necessary to enable Mr Yeaxlee’s transfer to take place in April 2002; no further action was necessary to chase up such a transfer payment between 30 April and 30 September 2002.

65. The reduction in the service credit available to Mr Yeaxlee in the LGPS was due to the significant downturn in the financial markets and not to any penalty within the receiving scheme. Mr Yeaxlee’s transfer had been carried out in accordance with the statutory regulations applying to LGPS. Although there were two delays in the transfer process, the first short delay did not have any material impact on the transfer. 

66. Although Mr Yeaxlee joined the LGPS on 1 May 2001, having signed the appropriate form on 14 May 2001, he did not provide details of the pension rights available from his previous employers until 10 December 2001.

67. They have made an attempt to cover any perceived delay in receipt of all transfer value sums by providing service credit in the LGPS of 16 years 60 days based on the total transfer payments received as if they had all been received within 12 months of starting his Local Government employment.   

68. The reference to a period of 16 years 222 days was to a hypothetical period based on the difference between the £19,704.16 estimated transfer value provided by Abbey Life as at 26 April 2002 and the actual transfer payment of £16,411.29 paid by Abbey Life on behalf of Tooling Units, when added to the combined values of the other three transfer values as paid. This transfer sum should not taken in isolation, where the three other employment transfers involved had also varied from their originally estimated values both in an upward and downward direction by the time of payment.  
69. They cannot be held responsible for making up differences in the statutory pension values relating to individual cases as a result of transfer value payments which may vary dependent on the volatility of the financial markets. They have offered a fair and reasonable adjustment within scheme regulations as regards the total service credit to count in the LGPS based on all matters which may have been perceived as delays for which they could have been seen to be responsible in this case.

CONCLUSIONS
70. It is clear to me from the evidence summarised above that LCC were partly responsible for both periods of delay to Mr Yeaxlee’s transfer of pension rights from the Tooling Plan. They have proposed to redress the injustice caused by using a more generous method (which would not normally be available) to calculate the added years available from all four incoming transfers. This has resulted in a significant increase to the amount of added years available to Mr Yeaxlee. In my opinion, their proposal to him is equitable and a reasonable response for the perceived delays attributed to them.

It therefore remains for me to decide whether the Tooling Plan Trustees and Abbey Life, the other named respondents in this case, were also partly responsible for delays in the transfer process and if so, whether their contributions to the delays also constitute maladministration from which injustice resulted.  

71. Mr Yeaxlee asked the Tooling Plan Trustees on both 29 November and 7 December 2002 whether they had completed the WAF sent to them on 30 April 2002 by LCC. In their response dated 10 December 2002, the Tooling Plan Trustees did not confirm that they had completed and returned the WAF to Abbey Life on 14 May 2002 but informed him instead that they had provided Abbey Life on 16 April 2002 with written authorisation to pay his transfer value.

72. They also notified Abbey Life on 10 December 2002 that the transfer of Mr Yeaxlee’s pension rights from the Tooling Plan to LCC had not yet been completed and sent them a copy of the WAF which they had signed on 10 December  2002. 

73. With their letter of 10 December 2002, the Tooling Plan Trustees sent Mr Yeaxlee a copy of their letter to Abbey Life of the same date. It seems highly likely to me that   a signed copy of the WAF completed on 10 December 2002 was not sent to Mr Yeaxlee until 18 December 2002 when he was also told about the WAF which the Trustees  assert was completed and returned on 14 May 2002. 

74. The Tooling Plan Trustees assert that they had completed all forms as requested by LCC and Abbey Life with minimum delay and there had been no deliberate attempt by them to ignore Mr Yeaxlee’s question about the WAF. Even if I were prepared to accept that their failure directly to answer Mr Yeaxlee’s question was not deliberate I certainly do not accept the first part of their assertion.

75. It is possible that the WAF could have been lost in the post when it was sent on 14 May 2002 to Abbey Life. On the balance of probabilities, however, it seems more likely to me that, having received the WAF, the Tooling Plan Trustees assumed that it would be unnecessary for them to complete it because they believed that their authorisation letter should have been sufficient for the transfer to proceed and because they did not themselves have all the information requested. 
76. They say that Abbey Life assured them on 7 January 2003 in a telephone conversation that they were aware of the original WAF sent on 14 May 2002 and that Mr Yeaxlee’s transfer value would be backdated to the value as at 14 May 2002. There is, however, little evidence either to confirm or deny whether such advice was given by Abbey Life. If, as the Tooling Plan Trustees believe, they were indeed told this, the likely scenario postulated by Abbey Life as to why this may have happened seems  reasonable to me and I am satisfied with their assertion that the final stages of the transfer would have played out exactly as they did despite the error.   

77. I therefore conclude that the Tooling Plan Trustees have been partly responsible for the delay. 

78. Abbey Life should have liaised with either the LGPS Administrators or the Tooling Plan Trustees to ascertain the whereabouts of the WAF after noticing that it had not been returned after a reasonable period of time.  If they had done so, then they would have found out sooner that the Tooling Plan Trustees were experiencing difficulties providing the information which they required to carry out the appropriate funding check and maximum tax free calculations.

79. Because of the settlement offered by the LGPS Administrators I do not consider that the failings of the Trustees or their administrators has resulted in any injustice to him.  

80. Mr Yeaxlee says that he would have been entitled to an even higher value of service credit, if the transfer of his Tooling Plan benefits had taken place on a timely basis. He suggests, for example, that if it had been completed on 26 April 2002 the transfer value available from the Tooling Plan would then have been £19,704.16 (instead of the actual amount transferred of £16,411.29 as at 23 January 2003) and that the added years purchased in the LGPS would be 16 years 222 days rather than the 16 years 60 days offered using the new calculation method. But if the transfer had been completed without delay, then it would have been unnecessary for LCC to propose this new method of calculating the added years involving the amalgamation of all four transfer values. Mr Yeaxlee’s added years entitlement would have been calculated using the original method, i.e. each transfer value received would be considered separately, resulting in a significantly lower amount of added years available (e.g. only 14 years 173 days based on the original transfer values quoted and 14 years 50 days based on the actual amounts paid).

81. However, I do believe he is entitled to some form of compensation for the distress and inconvenience caused to him from the Tooling Plan Trustees. My directions below are aimed at rectifying this.  

DIRECTIONS
82. Within 28 days of the date of this Determination, the Tooling Plan Trustees shall arrange to pay Mr Yeaxlee compensation of £100 for the distress and inconvenience caused to him.  
DAVID LAVERICK

Pensions Ombudsman

16 November 2006
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