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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr R Perry

Scheme
:
Principal Civil Service Pension Scheme (PCSPS)
LGC (Teddington) Limited Pension Scheme (LGC Scheme)

Respondents
:
Civil Service Pensions (CSP), on behalf of the Department of trade and Industry (DTI)

LGC (Teddington) Limited (LGC)

The Trustees of the LGC Scheme (the Trustees)

MATTERS FOR DETERMINATION

1. Mr Perry complains of maladministration on the part of the DTI, LGC and the Trustees, in that

1.1 The DTI gave him misleading information when he transferred from the PCSPS to the LGC Scheme. Mr Perry believed that the benefits under the LGC Scheme were equivalent in value to those under the PCSPS.

1.2 The information received from the DTI did not alert him to the existence and significance of the Public Sector Transfer Club.

1.3 The Trustees of the LGC Scheme refused to provide him with information about his pension benefits before he had left the Scheme and taken up his new position.

1.4 The Trustees of the LGC Scheme did not advise him that they would not sign an equalisation indemnity form which is required by the Trustees of his current employer’s Scheme before it will accept a transfer from the LGC Scheme. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

BACKGROUND

3. The Public Sector Transfer Club (the Club)

The Club, which is a voluntary arrangement, consists of the main public sector schemes e.g. Civil Service, Local Government, NHS etc.  All members of the Club use standard tables for calculating the transfer of pension rights to and from other member schemes. The purpose of the Club is essentially to ensure that employees are credited with service which is of equal value in the receiving scheme to that in the transferring scheme. Transfers outside the Club are less advantageously treated. 

MATERIAL FACTS

4. Mr Perry, who was born on 26 May 1961, commenced employment with the Laboratory of the Government Chemist (LoGC), a part of the DTI at that time, on 1 October 1979. He became a member of the PCSPS at the same time.

5. On 8 December 1995, DTI wrote to all staff advising that it had decided to privatise the LoGC and, on 1 April 1996, all staff, including Mr Perry, were transferred, in accordance with the Transfer of Undertakings (Protection of Employment) Regulations 1981 (TUPE), to LGC. 

6. In January 1996, the Government Actuaries Department (GAD) issued a memo to all staff transferring to LGC advising that a new pension scheme, the LGC Scheme, had specifically been designed for former Civil Servants. The memo confirms that the LGC Scheme had been assessed by GAD as providing  “transferring civil servants with benefits which are broadly comparable with those of the PCSPS”. 

7. During January 1996, GAD gave a series of presentations giving a description of the LGC Scheme and information about the factors that employees had to take into account in making a decision as to which option to take on their pensions. The options available were either to transfer accrued pension benefits in PCSPS to the LGC Scheme, in accordance with a special bulk transfer, which would be available for three months, or to preserve the accrued benefits in PCSPS and to join the LGC Scheme. The slides used by GAD for its presentations are as follows:

· Slide 7 stated that, whilst TUPE gave protection to ensure transferring staff were given similar conditions of employment, it did not, at that time, apply to pensions.

· Slide 8 stated that, “broadly comparable”, amongst other matters, included, pension rights being equivalent in overall value to PCSPS, although individual benefits may differ.

· Slides 12 and 13 were entitled “Pensions Comparisons”. Slide 12 listed five benefits that were identical to the PCSPS, and Slide 13 listed three disadvantages to the PCSPS. None of the items listed refer to Club Transfers.

· Slide 18, entitled “Choices for Past Service”, stated that special terms were being negotiated for those employees who wanted to transfer past service to the LGC Scheme. These special terms were open for three months and offered a “year for year” Service credit. 

· Slide 20 advised that the bulk transfer terms were considerably more generous than the terms normally available to individual leavers.

· Slide 22 dealt with other factors to consider when deciding whether or not to transfer PCSPS benefits. They included: future salary prospects, promotion prospects, age, length of service in PCSPS and expected service with LGC.

8. At the same time, GAD issued a booklet in a question and answer format (the Booklet) giving further information: 

“Q5  If I decide not to join the LGC (Teddington) Limited Staff Pension Scheme, can I change my mind later?  If I do subsequently join the LGC (Teddington) Limited Staff Pension Scheme, can I then transfer my PCSPS (or other) pension benefits to the scheme?

A   If you are allowed to join, you will be able to transfer your PCSPS benefits if the Trustees are willing to accept the transfer value. But remember the special terms are available only for 3 months after you have been asked to make your decision.  After that, the transfer values are unlikely to buy an equal number of years of service in the old and new schemes.  This is because the enhanced terms will no longer be available.  Your transfer value will be that which would have been available to you had you been a voluntary leaver from the PCSPS, which is unlikely to be as generous as the enhanced terms”.

9. The Booklet contained a table comparing the benefits under the PCSPS and those under the LGC Scheme. Under the heading “Withdrawal Benefits on Leaving”, the table shows that, for the PCSPS, it is possible to have benefits preserved at the date of leaving and that this is the same under the LGC scheme. The table continues under the heading “Transfer Value” and in the column for the PCSPS states, “As an alternative, a transfer value equivalent to the benefits described above may be paid to another tax approved scheme”. In the next column the table states that this is the same for the LGC Scheme.

10. On 2 August 1996, the DTI wrote to Mr Perry advising that special bulk transfer terms had been agreed with LGC and that Mr Perry had three months, until 31 October 1996, in which to notify the DTI whether he wished to take advantage of those terms. Enclosed was an option form and explanatory notes, an estimate of his accrued PCSPS benefits and a copy of a PCSPS booklet entitled, “Tranferring Your Pension Rights Out Of The PCSPS” (the PCSPS Booklet). On Page 6 the PCSPS Booklet states: 

 “There are special arrangements if you are transferred between occupational pension schemes that are members of the Public Sector Transfer Club. The PCSPS is a member, as are most of the occupational pension schemes in the public sector and some in the private sector.  Membership of the Club can change from time to time and there can be no guarantee that it will always comprise the same schemes.  The Club operates in a way which will not penalise the transferee for any increase in salary between the old and new employments.  Club schemes with comparable benefits should give roughly the same service credit as that earned in the PCSPS”.

On Page 18 it states: 

“If you opt for payment of a transfer value to a non-club scheme and later return to the Civil Service, service credit will be related to the amount of transfer value that you are bringing back and you will probably be offered a credit of less service in the PCSPS than you actually served, especially if you move on each occasion with a rise in salary”.

11. On 23 September 1996, Mr Perry returned the option form indicating his wish to be included in the bulk transfer. Benefits based on 15 years and 269 days of reckonable service were subsequently transferred to the LGC Scheme.

12. On 15 June 2001, Mr Perry gave LGC a letter of resignation giving three months’ notice of his leaving date.

13. On 29 August 2001, LGC provided Mr Perry with a Statement of Preserved Benefits and a Transfer Value Quotation (Out) in respect of his benefits in the LGC Scheme. The Statement of Preserved Benefits confirmed his total service, including that transferred from the PCSPS, as  21 years 74 days.

14. On 16 September 2001, Mr Perry terminated his employment with LGC and commenced employment at the House of Commons and became a member of the House of Commons Staff Pension Scheme (HCSPS).

15. Following his change of employment Mr Perry took steps to transfer his preserved benefit under the LGC Scheme to the HCSPS. He discovered that the value of his preserved benefits under the LGC Scheme, that represented 21 years 74 days pensionable service, transferred to just 10 years 24 days service in the HCSPS. The House of Commons has checked those figures and has confirmed them to be correct. In addition, he found that it may not be possible for the transfer to proceed as the Trustees are not willing to sign an equalisation indemnity required by the Trustees of the HCSPS.

SUBMISSIONS

16. In response to Mr Perry’s first and second complaints CSP responded:

16.1. The broad comparability test compares future benefits in the employee’s new scheme against those that would have accrued in the PCSPS had the transfer not taken place. It does not guarantee that the options under the new scheme will be the same as those under the transferring scheme. GAD assessed that the LGC Scheme satisfied the broad comparability test and we do not agree that describing the LGC Scheme as “broadly comparable” to the PCSPS was a misrepresentation that would entitle Mr Perry to expect that the two schemes would be identical in all respects.

16.2. The opportunity to take advantage of the special terms was clearly time limited to 31 October 1996. The DTI told Mr Perry that the special terms would provide equivalent pension benefits and this is what it did when it gave him year for year service. The DTI did not promise to give Mr Perry identical pension arrangements. 

16.3. The Transfer Club arrangements are not pension benefits that accrue in the PCSPS and membership of the Club is not determined under the PCSPS Rules.

16.4. The DTI advised Mr Perry of the existence of the Transfer Club when they gave him the PCSPS booklet. 

16.5. The information given to Mr Perry was clear, that the LGC Scheme was not a Club member. In particular the answer to question five in the GAD booklet.

17. In response to Mr Perry’s first and second complaints Eversheds, on behalf of LGC,  responded as follows: 

17.1. No assurances were given by LGC that the PCSPS and the LGC Scheme were identical.

17.2. The documentation provided to the staff concerned made it clear that the terms available on transfer from the DTI to LGC were not normal terms and that subsequent transfers would not proceed on a similar basis to that for the bulk transfer arrangements.

17.3. The DTI provided a booklet on transfer out of the PCSPS which covered membership of the Public Sector Transfer Club. This booklet was sent to all staff in August 1996. Mr Perry should therefore have been aware of both the existence and significance of the Transfer Club. 

17.4. If Mr Perry had in his mind in 1996, that he might want to return to the Civil Service in the future, the information in the PCSPS booklet should have led him to enquire whether or not the LGC Scheme was a member of the Club. Within the information provided by LGC and the DTI, Mr Perry was given many prompts to ask questions and make his own enquiries. Had he done so, he would have realised that the Club rules did not apply to the benefits in the LGC Scheme. 

18. In response to Mr Perry’s third and fourth complaints Eversheds, on behalf of the Trustees,  responded as follows:

18.1. There is no evidence to support Mr Perry’s claim that the Trustees told him that no pension-related information could be provided until after he left the Scheme. 

18.2. After Mr Perry resigned he was provided with a Statement of Preserved Benefits, as is normal practice, together with a Transfer Value Quotation, which is not standard practice but was in line with a request received from Mr Perry at some point after mid-June 2001.  

18.3. If Mr Perry believed he was entitled to a transfer of year for year pensionable service from the LGC Scheme to the HCSPS, the request for a Transfer Value Quotation would be irrelevant because a specific financial value should not matter.

18.4. The Trustees were advised not to sign forms accepting liability for the equalisation of all aspects of a transfer value by the pension scheme administrators, Scottish Widows.

18.5. The signing of equalisation indemnity forms is not a mandatory requirement. It is not always necessary for an equalisation indemnity form to be used as the nature of the transfer also depends on the approach of the receiving scheme. It is not possible for the Trustees to predict what this approach will be in advance of the transfer actually being explored.

19. Mr Perry submits: 

19.1. The information provided by GAD in January 1996 contained a table comparing the advantages and disadvantages of each scheme. Point 15 refers to the withdrawal of benefits on leaving. Under “Transfer Value”, the LGC Scheme is described as being the “same” as the PCSPS. The comparison table fails to highlight the loss of benefits associated with transfer between public sector organisations.

19.2. The time limit to benefit from the special terms appears to apply for transferring benefits into the LGC Scheme. Once transferred, the implication is that the special benefits will continue for those who decided to transfer. 

19.3. Before resigning he had checked with LGC’s Human Resources (HR) department that his pension benefits would be transferable to the HCSPS on a year for year basis, and requested information on the number of years reckonable service that could be transferred. The HR department advised him that “an accurate value could not be obtained until he had actually resigned as they did not know when my final day of employment would be”.

20. In response to Mr Perry’s allegation in paragraph 19.3, Eversheds responded that the member of staff Mr Perry refers to has been interviewed, but does not recall the specific conversation to which Mr Perry has referred. She accepts that Mr Perry may have asked her informally about what, in general terms, would happen to his pension benefits after he left LGC.  She says that, in such a situation, she would have informed Mr Perry that the standard practice was to request a Statement of Preserved Benefits from Scottish Widows. This would be taken forward after a member of staff had established his/her leaving date. She has no recollection of a conversation wherein she was asked to give a view on the subject of the number of years of reckonable service that would be available for transfer. She says she would have remembered such a request as being relatively unusual.

CONCLUSIONS 

The First Complaint

21. When the LoGC was privatised Mr Perry had two options: he could either preserve his benefits in the PCSPS and join the LGC Scheme, or transfer his benefits from the PCSPS into the LGC Scheme. These options applied to all staff with two or more years’ qualifying service.

22. GAD assessed the LGC Scheme and was satisfied that it met the broad comparability requirement. The test of broad comparability does not guarantee that the new scheme will always be as good as the previous scheme in all respects.

23. It is clear that Mr Perry had received all of the information referred to above by 2 August 1996, and that he had three months in which to decide if he wished to take advantage of the special bulk transfer terms. Mr Perry took advantage of the special terms within the stipulated time and received a “year for year” transfer of pensionable service.

24. GAD described what was meant by the expression, “broadly comparable”, in its presentations.  I am satisfied that the information provided shows that the two pension schemes are not the same or identical.  There are differences in the benefits provided by each scheme and these were clearly outlined in the information provided.  

25. Mr Perry asserts that, in the table comparing the benefits, “transfer value” is described as being the “same” for both schemes and this led him to believe that, if he transferred out of the LGC Scheme, he could do so on a “year for year” basis as allowed under the Club arrangements. To my mind, the intention is clear in that both schemes have the “same” options on leaving service. i.e. the member can leave his benefits under the existing scheme or transfer them to a new arrangement. It is my opinion that the information in the table is sufficiently clear in that Mr Perry ought not to have been misled into believing that the LGC Scheme is a member of the Club. 

26. The information provided in the Booklet and the PCSPS Booklet advised Mr Perry to raise questions, seek full information and to consider the need for independent financial advice.  Despite the fact that Mr Perry has stated he was a “pension novice”, I have not seen any evidence that he acted on that advice.

27. For the reasons given above, I cannot conclude that the DTI or LGC gave Mr Perry misleading information at the time LoGC was privatised. General advice was provided at appropriate times and it was made clear that the two pension schemes were not identical. They were described as “broadly comparable” and that does not mean identical. It is unfortunate that Mr Perry chose not to take any advice despite being a “pension novice”. Had he done so he could have clarified the process so far as it applied to his own personal circumstances.

The Second Complaint
28. Mr Perry complains that the information he received from the DTI did not alert him to the existence and significance of the Club. From the evidence provided it is clear that no reference whatsoever was made to the Club prior to the letter from the DTI dated 2 August 1996, which enclosed the PCSPS Booklet.  This was provided three months before Mr Perry needed to make a decision.

29. I am satisfied that three months is a reasonable time within which Mr Perry could have read all of the information provided, raised questions and sought independent financial advice had he so wished. The PCSPS Booklet correctly describes the Club and explains that pension schemes may join or leave the Club at any time.  It also advises that the Club is an arrangement that exists outside of the pension schemes themselves. Additionally, the PCSPS Booklet, at Page 18, explains what happens in the circumstances of a non-Club transfer. At the very least, the PCSPS Booklet contained sufficient information to alert Mr Perry to the fact that he might need to raise questions and/or seek independent advice about the Club.

30. The letter of 2 August 1996 explained that one of Mr Perry’s options was to accept the special transfer terms (the bulk transfer terms) that had been arranged.  There was no mention of a transfer under the Club scheme.  Accordingly, I have seen no information given that might have misled Mr Perry into believing that the Club arrangements were also applicable to the LGC Scheme.

31. The PCSPS Booklet gave a general description of the Club and how it worked.  It was sufficiently detailed to have explained the significance of the Club. The PCSPS Booklet was supplied at an appropriate time three months before Mr Perry had to make a decision.

The Third Complaint
32. Mr Perry complains that the Trustees refused to provide him with information about his pension benefits before he had left the LGC Scheme and taken up his new position.

33. Mr Perry says that he had discussed the possibility of transferring his pension benefits to the House of Commons on a “year for year” basis with a member of the LGC HR department, before he tendered his resignation. He contends that he sought information on the number of years that he would be able to transfer. He alleges that he was informed that an accurate value could not be obtained until he had actually resigned as they did not know when his final day of employment would be. 

34. I do not doubt Mr Perry’s recollection of the conversation nor, for that matter, do I doubt that of the HR representative he says he spoke to. It is often difficult attempting to establish what was said in an informal conversation which took place some time previously. Memories tend to fade and the precise words used can become blurred. It is correct that a leaving date, be it notional or real, must be established before an accurate valuation can be given. However, being asked to establish a leaving date before an accurate valuation can be given is not the same thing as a refusal to provide information. I see no reason why Mr Perry could not have provided an approximate date in the future to allow for a valuation to be prepared. 

The Fourth Complaint
35. Mr Perry alleges that the Trustees failed to advise him that they would not sign an equalisation indemnity form. He says he would have expected the Trustees to have made him aware of this at the time he made enquiries regarding the transfer of his benefits.

36. The indemnity form requires the Trustees to warrant that the transfer payment has been calculated in accordance with the provisions of Article 119 of the Treaty of Rome. In other words that, in respect of any service after 17 May 1990, both male and female members of the scheme had their benefits calculated by reference to the same normal retirement age. The transferring Trustees are not obliged to sign the indemnity form, but the receiving Trustees are not obliged to accept the transfer either. The Trustees are certainly not under any obligation to sign an indemnity form.

37. Clearly, it is not possible for the Trustees to predict, in advance of a member’s request to make a transfer, whether a receiving scheme will be one whose Trustees require an equalisation indemnity, and, as is often the case, the problem only comes to light once the transfer process is well under way. 

38. I am aware, however, that, if Mr Perry wishes to proceed with the transfer, he has been placed at a disadvantage through no fault of his own. Mr Perry may well decide that it is more beneficial for him to retain his deferred benefits in the LGC Scheme, however, should he choose to proceed with the transfer, I would hope that one or other of the Schemes’ Trustees would consider carefully whether they might be able to change their stance in this respect. 

39. For the reasons given above I do not uphold any part of this complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

13 October 2005
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