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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr Robert White

Scheme
:
Principal Civil Service Pension Scheme (the Scheme)

Respondent
:
Civil Service Pensions (CSP)

MATTERS FOR DETERMINATION 

1. Mr White complains that following the reconsideration of his application for injury benefit, CSP did not grant his request.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

INTRODUCTION

3. On 29 November 2002, I determined a complaint by Mr White (L00717).  Mr White had complained that CSP had wrongfully refused his application for injury benefits. During the course of that investigation CSP told me that in the light of my involvement they had reviewed the case and had taken further medical advice. They found that they had incorrectly interpreted Rule 11.3(i) as containing one proviso rather than two, and that there were “apparent gaps in the medical evidence”   

4. I determined that there had been maladministration in the way the matter had been considered and that Mr White had thereby sustained injustice. 

5. I directed that CSP should invite Mr White to attend an independent medical inspection, at its expense, and on the basis of the outcome of that inspection reconsider Mr White’s application according to its revised interpretation of Rule 11.3(i). 

6. On 17 September 2004 Mr White submitted a further complaint about the continuing refusal of CSP to accept his application for injury benefits.

7. The issues raised by the present complaint are 

a) Whether CSP’s fresh decision that Mr White’s application be refused is unreasonable and/or perverse and/or based on insufficient medical evidence;

b) Whether CSP have correctly interpreted Rule 11.3(i).

SCHEME BACKGROUND

8.
Section 11 of the Scheme provides for an injury benefit to be paid to a member whose earnings capacity is impaired by an injury attributable to their employment. Injury awards are based on the level of impairment of earnings as assessed by the Scheme's Medical Adviser. The benefits provided by the Scheme are designed to bring the civil servant's income from specified sources up to a guaranteed minimum income figure. Awards may be temporary, when a person is on sick leave due to a qualifying injury, or permanent, when the civil servant leaves the Civil Service.

9.
Rule 11.3 states that the provisions of the section may be applied to any person:

“(i)
who suffers an injury in the course of official duty, provided that such an injury is solely attributable to the nature of the duty or arises from an accident reasonably incidental to that duty, or

(ii)
who suffers an injury as a result of an attack or similar act which is directly attributable to his being employed, or holding office, as a person to whom the section applies; or..”

10.
Rule 11.6 sets out the conditions for eligibility for an injury benefit:

Subject to the provision of this section, any person to whom this part of this section applies whose earning capacity is impaired because of injury and:

(i)
whose service is ended otherwise than at his own request ... before the retiring age may be paid an annual allowance and lump sum according to the medical assessment of the impairment of his earning capacity, the length of his service, and his pensionable pay when his service ends;

(iii) who is receiving sick pay or sick pay at pension rate for his injury, or whose entitlement to paid sick leave has expired ... may be paid a temporary allowance under this section of an amount sufficient to bring the said total up to the guaranteed minimum income for total incapacity;

(iv) (iv)who has not retired but because of his injury is employed in a lower grade or in a different capacity with loss of earnings, may be paid an annual allowance in accordance with the medical assessment of impairment of earning capacity ... subject to suspension or abatement in accordance with rules 3.26 and 3.27 [relating to re-employment]...;

11. Rule 11.7 sets out the scale of benefits payable. There must be an impairment to earnings capacity of greater than 10%, before any benefit is payable. For the purposes of rule 11.6(iii), the guaranteed minimum income for total incapacity is 85%. 

MATERIAL FACTS

12. Mr White joined the Prison Service on 9 July 1979 and became a member of the Scheme. On 4 April 1998 Mr White hurt his neck while restraining and controlling a violent prisoner. Mr White was medically discharged from the Prison Service on 14 January 2000 and applied for Section 11 benefits on the basis that his injury had caused his medical retirement.

13. Following my earlier determination, CSP wrote to their medical advisers on 19 December 2002, BMI, requesting that they arrange for Mr White to see an appropriate independent specialist. CSP advised BMI that they should ensure that the specialist was aware of the criteria set out in Rule 11.3(i). On 21 March 2003 BMI wrote to St James Hospital, which is located in Zabbar, Malta to request a consultation for Mr White, who now lives in Malta. Mr White attended the St James hospital on 2 May 2003 but was unable to be seen on that day as no specialist had been allocated to see him.

14. Dr Esposito, an Orthopaedic & Trauma Surgeon examined Mr White on 3 June 2003. Dr Esposito’s report concludes : 

“..I find that this client may have aggravated a pre-existing condition, in this case a small prolapsed disc at L5/S1. The accident probably led to further prolapse of the disc and the development of root tension signs. The latter finding changes the prognosis from pre-injury to post-injury, in that the probability of requiring surgery have increased. I think that this case should be reviewed with a better interpretation of Rule 11.3(i) as the injury sustained on 4 April 1998 has led to new symptoms with an aggravation of the prognosis."

15.
BMI having considered Dr Esposito’s report wrote to CSP on 1 September 2003 as follows :

“…I have paid particular attention to my letter of 11 March 2002 and the Pension Ombudsman’s determination. 

I noted I was concerned we did not appear to have approached this gentlemen’s general practitioner for advice on his medical condition prior to the index event, nor indeed did we appear to have sought any information from the specialist who made the definitive diagnosis. My assessment of the case was that Mr White had had back pain for some three years or so prior to the index event. All confirmed that the index event had exaggerated his symptoms. You will recall I wished to obtain the records from the general practitioner and a report from the specialist, but the Pensions Ombudsman ruled otherwise. 

The independent orthopaedic surgeon took a history from and examined Mr White. He appears to have obtained some form of report or notes appertaining to Mr White’s condition. It is not entirely clear to me what these may be.

The specialist confirms that Mr White consulted with his general practitioner on more than one occasion due to back, neck and shoulder pain prior to the index event. The specialist notes that when investigations were finally carried out, no evidence of osteoarthritis was identified. In the circumstances, Mr White’s symptoms and signs could not be an exacerbation of a pre-existing osteoarthritis. The specialist confirms that when Mr White had the appropriate investigation that a prolapsed intervertebral disc was confirmed. …

The independent specialist therefore finds that Mr White may have aggravated a pre-existing condition. On 11 March 2002 I noted that the index event has exaggerated his symptoms and that all confirmed this. As the index event occurred after the 1 April 1997 we will need to determine whether Mr White’s condition must be

· Deemed solely attributable to the nature of his duties (in which case this criterium (sic) does not appear to be met)

Or 

· Is to be deemed reasonably incidental to his duties (in which case the lower criterium (sic) of direct attribution might be more appropriate. This criterium (sic) would appear to be met).

If we are to take the sole attribution line, then I cannot support any injury benefit, either temporarily or permanently. If direct attribution is to be considered then you may wish to support Mr White’s application. In the latter circumstance, there will be a need to identify an impairment of earnings capacity which, to my understanding would be solely attributable to the injury. As a Prison Officer, I assume Mr White would have been earning in the region of £25,000 at the time of his retirement. The independent specialist’s functional assessment indicates that this gentleman has ongoing signs and symptoms which make a return to work to anything other than a light sedentary type employment unlikely. This would probably result in wages in the region of £12,500. Any impairment of earnings would therefore appear to be around the 50% level. However, as all agree, this is an exacerbation of an underlying problem, then impairment of earnings deemed solely attributable to the index event must be a reduced percentage of the same. It is, at this distance, difficult to calculate this percentage. In the circumstances, if you are minded to support a permanent award, I do not see how we could support an impairment of earnings greater than 50% and it might be that others would consider an impairment of earnings deemed solely attributable to the index event of 25 – 50% to be generous. 

16. On 18 September 2003, CSP wrote to Mr White informing him that the report from the specialist informed them that the incident in which he was involved on 4 April 1998 had probably led to the further prolapse of a pre-existing condition. The letter concluded  “This confirms that the injury does not meet the criteria under the Rules to be solely attributable to the nature of the duty or arising from an activity reasonably incidental to it.”

17. On 29 September 2003 Mr White wrote to CSP about their decision not to award him injury benefits, saying that he disagreed with their interpretation of Rule 11.3(I). CSP responded on 14 October 2003 as follows : 

“…As previously explained the existence of a pre-existing condition means that you cannot have a qualifying injury. It has been accepted that the injury happened as a direct result of an activity reasonably incidental to your duty but due to the pre-existing condition is not solely attributable.

Pre-existing conditions can exist without the person necessarily being aware of the existence of the condition but this does not mean that the criteria is met.

The Scheme Manager’s do not agree with the Pensions Ombudsman’s interpretation of Rule 11.3(I) and this has led to a challenge on a further case in the High Court.”  

18. On 19 November 2003 CSP wrote to Mr White telling him that they would wait for the outcome of an appeal
 against my interpretation (given in a different matter) of Rule 11.3(i) before writing to him again. Mr White was subsequently advised on 20 January 2004 that CSP’s appeal had succeeded and therefore they would not be reviewing his case. 

19. On 20 February 2004 Mr White wrote again to CSP maintaining that the incident on 4 April 1998 had solely caused his injury. He had doubts about the independence of Dr Esposito. Mr White pointed out that it was only Dr Esposito’s opinion that he had a slight disc bulge before 4 April 1998. CSP responded on 11 March 2004 saying that, based on the evidence they had, he did not meet the qualifying conditions. They said, however, that, if he could supply medical evidence in support of his claim, his case would be referred back to BMI for consideration.  

20. Mr White wrote again to CSP on 18 and 24 March 2004 saying that he felt BMI had given contradictory advice.  Mr White asked for evidence that his disc was already prolapsed before the incident on 4 April 1998. On 29 April 2004 Mr White was given a decision under Stage 1 of the Scheme’s Internal Disputes Resolution Procedure (IDRP). His complaint was rejected on the basis that he did not meet the qualifying conditions.

21. On 6 May 2004 Mr White asked CSP for a decision under Stage 2 of the IDRP on the following grounds : 

· Over the years both his treating doctors and BMI have given a variety of reasons for the cause of his back pain.

· Dr Esposito’s report was supposition. There was no evidence that he had a small prolapsed intervertebral (PID) disc at the time he was injured. He should not have been denied injury benefits because of ‘may haves’.

· He had no symptoms before 4 April 1998.

· He had an x-ray that did not show a PID but it showed up later on a MRI scan. This supported his view that BMI gave incorrect advice.

· BMI had been told to cut down on the number of successful injury benefit claims as a cost cutting exercise. As a result his genuine claim had failed.

22. On 17 June 2004 CSP referred Mr White’s case back to BMI. In their letter CSP asked BMI to advise :

· What the likelihood was that Mr White did have a small PID (prolapsed intervertebral disc) before the index event.

· Whether is it possible for a small PID to be caused by normal wear and tear and ageing.

· Whether it would be possible for a small PID to be asymptomatic or is De Esposito saying there is a link between Mr White’s pre index event back pain to the PID?

· Whether it is possible to miss a PID on x-ray. 

· Whether, in view of the fact that this was new complaint at IDR Stage 2 and thus they were no longer bound by the Ombudsman’s decision, it would be useful to obtain Mr White’s medical records.

23. BMI responded on 21 June 2004 that they had considered Mr White’s circumstances once more. In answer to the specific questions they offered the following advice : 

· The medical evidence on the file suggests Mr White had symptoms of sciatica some 3 years prior to the incident. BMI suggest that, on the balance of probabilities, that the evidence indicates a strong likelihood that Mr White had a small PID or some similar pressure on his spinal cord before the index event.

· It is possible for a small PID to be caused by normal wear and tear and ageing.

· It is possible for a PID to be asymptomatic.

· It is not an uncommon occurrence for a PID to be missed on an x-ray.

· There would be merit in obtaining Mr White’s medical records to identify what records of back pain and associated symptoms and signs are available. 

24. On 9 July 2004 BMI wrote to Mr White’s GP requesting a copy of his medical records.  On 26 July 2004, having received Mr White’s GP records, BMI wrote again to CSP as follows : 

“…I have once more reviewed this gentleman’s medical file in its entirety. I have paid particular attention to my reports of 11 March 2002, 1 September 2003 and 21 June 2004. I have also reviewed the Pension Ombudsman’s determination of 29 November 2002.

…Having reviewed all the medical evidence the situation remains much as it was. There is certainly evidence that Mr White complained of symptoms and signs of back pain prior to the index event. As he states this does not appear to have been sufficient to have resulted in regular visits to his general practitioner or the need for significant investigation. This does not of course, mean that Mr White did not have an underlying degeneration of the spine at the time. Indeed, without the benefit of appropriate investigations, the diagnosis of osteoarthritis was made. In retrospect, this diagnosis appears to have been inappropriate as no significant pathology was identified when x-rays were finally taken. 

An MRI scan taken after Mr White’s medical retirement confirmed a prolapsed intervertebral disc. As my previous correspondence advises, this may or may not have been present for some time.  

I have thought about this case long and hard. I believe that in the absence of significant medical evidence that Mr White was complaining of problems with his back prior to the incident and in the absence of x-ray evidence of significant degenerative changes in the spine, that there is little evidence to suggest Mr White had significant back problems prior to the index event.

Nobody appears to doubt the incident occurred. In the circumstances, he appears to have a prima facie case for an Injury Benefit Award even under sole attribution. That said, all specialists have, to date, suggested that Mr White may have aggravated a pre-existing condition, that the incident probably led to a further prolapse of the disc and development of root tension signs. The advice of the independent specialist was that the case should be reviewed with a “better interpretation of Rule 11.3(i). as the injury sustained on 4 April has led to new symptoms with an aggravation of the prognosis”. This would suggest that sole attribution cannot be confirmed. …”

25. CSP provided Mr White with their 2nd Stage decision on 20 August 2004. They advised that his appeal was unsuccessful for the following reasons :

· BMI have received no instructions on cutting down on the number of successful claims. Any such instruction would be pointless as it is CSP who decides whether the injuries qualify.

· The stringent test of ‘solely attributable’ is applied to Mr White. CSP rejected Mr White’s claim at Stage 1 of IDRP because Dr Esposito’s report says he may have already had a small PID on 4 April 1998. This would be a contributory cause. 

· MRI scans can show up small prolapses of which the person is unaware. The prolapses can come and go with the person being unaware of the changes in their spine. PID’s are not necessarily caused by trauma or excessive strain on the spine. Normal wear and tear on the spine can give a person vulnerability that means they develop less flexible discs. This means that very minor events can cause a PID. MRI scans are particularly helpful with disc prolapses because they outline soft tissue. It is not uncommon for a PID to be missed on a x-ray. This is because x-rays are good for identifying bone and hard structure disease. A prolapse is a soft tissue injury.

· This explains the changing diagnosis of Mr White’s condition from his own doctors and BMI over the years. However, the medical evidence is absolutely consistent on one point. All the specialists have so far, said that Mr White aggravated a pre-existing condition in the incident on 4 April 1998. The latest medical evidence suggests that this pre existing condition was a small asymptomatic PID. The events of 4 April 1998 led the disc to prolapse further and to develop root tension signs. Although Mr White has said there is no hard evidence that he did have a prolapse, equally there is no hard evidence that he did not. Therefore, on the balance of probabilities, CSP find that the Stage 1 decision was correct.

SUBMISSIONS

26. CSP have responded as follows : 

“…In his Final Determination dated 29 November 2002 the Pensions Ombudsman asked us to have Mr White independently examined and reconsider his injury benefit in the light of the new medical evidence. Home Office have done this and they decide that there is still insufficient evidence that Mr White has a qualifying injury. 

Mr White was examined by the independent specialist Mr Esposito who said that he may have aggravated a pre-existing condition in the incident at work on 4 April 1998. The test being applied to Mr White is sole attribution. Whilst Mr Esposito’s report is not conclusive evidence that there was a pre-existing condition it raises enough doubt for us to agree with the Home Office that on the balance of probabilities Mr White has not suffered a qualifying injury. There is also the fact that there was a considerable time lapse between the index event in 1998 and the prolapsed disc showing up on a MRI scan. In the light of the medical evidence we have we think it not unreasonable to believe that the disc could have prolapsed at any time in the intervening period. …  

In his complaint to the Ombudsman Mr White says that he should not have to prove his claim and the burden of proof lies with the scheme. I am afraid I do not agree with him. In the recent decision in Secretary of State for Education and Skills & Another – v – Farley & Higgs [2004] EWHC 1768 (Ch) the High Court said the Pensions Ombudsman should have dismissed that particular complaint on the grounds that the respondent failed to provide sufficient evidence to establish a core aspect of its case. We also have in mind the principles contained in the House of Lords decision in Rhesa Shipping Co Sa – v -Edmonds [1985] 2 All E R 712.  That judgement found that where a where the evidence is limited, the decision-maker should decline to make a conclusion based upon it. Instead they should find that the party concerned has failed to meet the burden of proof necessary to make their case. The burden of proof here lies with Mr White to provide evidence that shows on the balance of probabilities, his duties have solely caused his injury.”

27. Mr White responded as follows : 

· CSP have not explained why in its letter of 27 March 2001 he was denied the right to produce medical evidence of his own and therefore he was unable to produce any evidence to prove that his duties have solely caused his injury. 

· Even were BMI to review his case at this late stage he believes that any specialist would not now be able to say that he did not have a pre-existing condition.

· Mr Esposito could not positively say one way or the other and it was wrong of CSP to only accept the advice from BMI.

· Rule 11.3 requires facts not ‘may haves’.

· CSP have not explained about the warning they received from the government that they are paying out too much in injury and sickness benefit.

· CSP are saying on the one hand that there was a pre-existing condition and on the other hand that the prolapsed disc could have occurred at any time after 4 April 1998 and the date of the MRI scan.

· CSP say that a disc can prolapse spontaneously. Mr White submits that it is more likely that the disc prolapsed during a violent event than it prolapsed without such a violent event. The burden of proof is on CSP to prove this.

CONCLUSIONS

28. For Mr White to be entitled to injury benefits he must have suffered  an injury in the course of official duty, provided that such an injury is solely attributable to the nature of the duty or arises solely from an accident reasonably incidental to that duty. I have added the second “solely” into the above description of the legislation as that is the effect of the High Court’s decision in the Oakes case. There is no doubt that Mr White suffered an injury while at work. The argument is whether the condition which has since caused him a loss of earnings is solely caused by that incident or whether it is caused in part by a pre-existing condition within Mr White.

29. I find it hard to believe that, in framing the Injury Benefit Scheme, Ministers intended to deny a benefit to someone who suffers an injury in the course of his duty, where there is “little evidence to suggest (he) had significant…problems prior to the index event..” In circumstances where, as here, significant effects are accepted as having been caused by the index event it seems to me to be a denial of justice to deprive the officer of a benefit on the basis that the significant effects may have been partly, however minutely, caused by some pre-existing condition.

30. Mr White maintains that the burden of proof lies with CSP to prove that he had a pre existing condition. CSP disagree, they say the burden of proof lies with Mr White to prove that his duties solely caused his injury. The rules require CSP to be satisfied as to whether the member’s state of health was caused by an injury which is solely attributable to the nature of the duty or arises from an accident reasonably incidental to that duty when considering the payment of an injury benefit. That is a judgement they must reach on the balance of probabilities and I am not sure that it is helpful to refer to one or other of the parties before me bearing the burden of proof. It also seems to me to be unfair to expect an applicant to prove a negative, ie that there was no pre-existing condition. 

31. In that context I have noted the remarks of Mr Justice Peter Smith in Secretary of State for Education and Skills v Farley. The remarks were obiter dicta in that the judge was commenting on a finding of fact which I had made; prefacing his comment with a recognition that the appeal before him was an appeal on a point of law rather than on a point of fact. Apparently to the disappointment of the judge, I did not take part in those proceedings and as a consequence the judge heard no submissions about the difference between the procedure used by an Ombudsman and the procedure used by a Court. An Ombudsman does not expect an applicant to bear a burden of proof in the same way as the Court does of a Claimant. The applicant to an Ombudsman makes a complaint or a reference. It is then for the Ombudsman, using his statutory powers if necessary, to investigate the matter and obtain such evidence as is necessary and obtainable.

32. Unless the Ombudsman can be satisfied, on the balance of probabilities, of a particular fact which is key to making a finding against a Respondent, then such a finding cannot be made: in that sense the burden of proof can be seen as falling on the Ombudsman. 

33. In Farley, the judge suggested that the paucity of evidence was such that I ought to have applied the principle in Rhesa Shipping Co SA v Edmonds, an argument which had not previously been advanced by the Secretary of State when I took the decision in the Oakes  case. The facts in Rhesa were that a shipowner alleged that the total loss of his ship had been caused by perils of the sea. The judge at first instance found that, of two theories put forward as the proximate cause of the loss, one was virtually impossible and the other was extremely improbable. The House of Lords determined that, having regard to that finding, neither the judge nor the Court of Appeal were justified in drawing the inference that there had been a loss by perils of the sea.  In giving his judgement Lord Brandon said it was important that two matters should be borne constantly in mind: that the burden of proof on the balance of probabilities that the ship was lost by perils of the seas is and remains on the shipowners; and that it is always open to a court even after prolonged enquiry with a mass of expert evidence to conclude at the end of the day that the proximate cause of the ship’s loss remained in doubt even on the balance of probabilities with the consequence that the shipowners failed to discharge the burden of proof on them. 

34. I have already expressed some reservations as to whether the concept of burden of proof resting on an Applicant translates easily into the Ombudsman context. I observe also that, unlike the Courts in Rhesa Shipping Co SA v Edmonds we (I include those charged with taking a decision on whether there was an entitlement to a pension) are not faced with explanations which are virtually impossible or extremely improbable.  

35. Against that background it does seem to me to be right for a Government department, or an Agency of Government administering a statutory scheme, to err on the side of giving the benefit of doubt to the individual member.  

36. But that is not the position which the Respondent  has taken at the end of the day. The most recent advice the Agency has received is that there is little evidence to suggest Mr White had significant back problems prior to the index event. but  all  specialists have, to date, suggested that Mr White may have aggravated a pre-existing condition. I have emphasised the “may” in that last part of the advice.  

37. To decide in the face of that advice that on the balance of probabilities that his injury cannot be seen as solely attributable to the nature of the duty or to arise from an accident reasonably incidental to that duty and thus that the pension cannot be paid is certainly not to allow the individual the benefit of the doubt. It seems to me that the decision which has been made has not been taken by assessing the evidence on the basis of the balance of probabilities but instead has sought to impose an even higher standard of proof than beyond reasonable doubt. That cannot be right and I am therefore quashing the decision which has been taken.

38. The evidence is before me on which the decision should be taken and I am accordingly making a direction. 

DIRECTIONS

39.
I direct that:

39.1 within 14 days of the date hereof, CSP shall assess the extent to which Mr White’s qualifying injury has impaired his earnings capacity in accordance with Rule 11.6 of the Regulations;  

39.2 within 14 days from the date of assessment confirm to Mr White the extent to which his qualifying injury has impaired his earnings and forthwith pay Mr White the appropriate level of injury benefit under Section 11, backdated to 14 January 2000, together with simple interest on the arrears at the rate quoted by the reference banks. 

DAVID LAVERICK

Pensions Ombudsman

20 September 2005

�  ‘Minister for Civil Service v Oakes’
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