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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 

	Applicant
	:
	Mr A Fella

	Scheme
	:
	Group 4 Pension Scheme

	Trustees
	:
	The Trustees of the Group 4 Pension Scheme


MATTERS FOR DETERMINATION 

1. Mr Fella has complained that the Trustees have improperly suspended his incapacity pension. He has also complained that they failed to respond under the Scheme’s Internal Dispute Resolution (IDR) procedure within the required time limits.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Trust Deed and Rules

3. Rule 15 of the Scheme Trust Deed and Rules provides for the payment of an Incapacity Pension as follows,

“Incapacity Pension
15.1 An Active Member may with the consent of the Trustees retire from Service on immediate Scheme Pension at any time before his Normal Pension Date if:-

(a) he is leaving service because of Incapacity and, other than for an Active Member of the Plan 3,6 or 7 Section, his Employer consents to payment of pension to him under this Rule; or

(b) he is being required by his Employer to leave Service because of Incapacity; or

(c) he is a 7 Member …

15.2 The pension mentioned in Rule 15.1 shall be calculated under Rule 14.2.

15.3 The Trustees may reduce, suspend or terminate a pension being paid under Rule 15.1 if in the opinion of the Trustee having obtained written medical advice the Pensioner ceases to be suffering from Incapacity (assessed as though he were still in the employment applying at the time he retired from Service) to the degree justifying payment (or full payment) of such pension, or has partially or fully regained his capacity for employment or other remunerated work whether or not with the Employer, or he has recommenced employment, before Normal Pension Date. At the direction of the Principal Employer the Trustees may reinstate or increase a pension which has been reduced, suspended or terminated if the Principal Employer is subsequently satisfied that the Member’s circumstances have changed again. In any event, the pension payable to the Member from Normal Pension Date shall be at least that to which he would have been entitled under Rule 24 and the Contracting-out Requirements.”

4. ‘Incapacity’ is defined as,

“(a)
…

(b) in respect of a Plan 3 or Plan 4 Member, serious ill health or infirmity such that, in the opinion of the Trustees, he is permanently incapable of carrying out his duties as an Employee;”

5. Rule 44 covers ‘Trustees’ Meetings and Procedure’,

“44.1
The Trustees shall meet from time to time foe the purpose of considering the affairs of the Scheme. The decisions of the Trustees are required to be taken by agreement of a majority of all of the Trustees …

44.2 A quorum of not less than two-thirds of the Trustees must be present when any decision is taken, but a Trustee who is not so present may subsequently make a decision of the other Trustees effective by signing a written record of it and the Trustees may also make decisions by joining together in telephone conference or videolink as if they were meeting together in person.

44.3 A resolution in writing and signed by a majority of the Trustees shall be effective as if it were a decision of a meeting provided all the Trustees have had due notice of it. For this purpose separate pieces of paper, including facsimile copies, together bearing all the necessary signatures shall be treated as valid.

44.4 …”

Background

6. Prior to his retirement, Mr Fella was employed by AccuRead Limited as a Meter Reader. He joined the Scheme (as a Plan 4 Member) on 14 October 1996 and transferred accrued entitlement from the British Gas Pension Scheme. Mr Fella retired on the grounds of Incapacity, suffering from ‘upper limb disorder’, on 30 September 1997.  He was granted an incapacity pension.

7. The Trustees decided to review Mr Fella’s pension (among others) and appointed a private investigator (a Mr Homer) to visit Mr Fella. Mr Homer visited Mr Fella on 25 February 2003 and the Trustees say that he reported Mr Fella as saying that he was employed as a driver with a double glazing company, which involved carrying double glazing units to and from his van.

8. Mr Fella’s union (the GMB) say that Mr Fella had taken a position with a double glazing company in 2003 but that this employment only lasted eight weeks. They say that the position was essentially that of a delivery driver and that the double glazing units were loaded and unloaded by other employees, with the exception of the occasional light, empty frame. The union also say that Mr Fella was under the impression that Mr Homer’s visit was to assist Mr Fella in a company welfare matter. The Scheme’s Principal Employer is now Group 4 Securicor plc (G4S). Their UK Pensions Manager says that it is unclear from her files whether Mr Fella was made aware that Mr Homer had provided information about his subsequent employment to the Trustees. Mr Fella says that Mr Homer misled him as to the nature of his visit and incorrectly reported the details of their conversation.

9. The Trustees asked Mr Fella to attend an assessment by Occhea Limited (the company appointed to provide medical advice to the Trustees) in June 2003. This assessment was carried out by a Chartered Physiotherapist, Mrs Halsall. Mrs Halsall undertook a Functional Capacity Evaluation of Mr Fella and reported,

“Vocational Suitability

Mr Fella demonstrated unreliable effort during hand and push testing. Therefore the results of these tests cannot be used to determine his maximal capabilities. However, he demonstrated reliable and consistent (sic) during the majority of today’s evaluation and therefore the majority of results can be used to determine his functional capabilities, including vocational suitability.

Mr Fella reports that his wrist pain started in 1984. He has not undergone any medical investigations in his wrists but has recently had x-rays of the elbows and is awaiting nerve conduction studies. Clinical findings today were unremarkable with Mr Fella able to demonstrate full and pain free ranges of movement of the shoulders, elbows, wrists and hands with no visible or palpable changes to the joints. Objective test results failed to highlight any consistent unilateral weakness of the upper limbs or grip strengths and he was able to demonstrate full ranges of the cervical and lumbar spines. Today’s functional testing indicated that Mr Fella is able to push at least 28lbs and pull (with straight elbows) 45lbs. He could also perform a static lift of 21lbs on outstretched arms. These abilities would be considered adequate for his light job of meter reading.

In short, as he presented today, there was no objective evidence of significant underlying pathology or level of physical impairment that would prevent Mr Fella from carrying out a light occupation, such a meter reader.

Vocational Considerations
Mr Fella reports he had been employed by British Gas for 19 ½ years up until his medical retirement in 1997. At this time he had held the position of meter reader for two years. He worked 37 ¾ hours per week over 5 days plus overtime and callouts … He estimated that he would make up to 300 calls per day carrying the hand held terminal, torch, pens/calling cards. There was no manual handling. He was provided with waterproofs and boots. Mr Fella’s job entailed visiting domestic and industrial buildings to read the meters. Meters were often placed in inaccessible places requiring the reader to crouch, bend and kneel. Complete working postures were identified as occasional (0-33% of the working day) sitting (driving), reaching up, stair climbing and kneeling/crawling; Frequent (34-66% of the working day) bending, reaching out and squatting.

Mr Fella maintains he is unable to return to work due to “pain in too many parts of his body.” He describes the worse aspect of the job as using the hand held terminal, which reportedly caused pains in the fingers and wrists even though he would alternate hands. He describes the gripping of the terminal as painful in the medial sides of both wrist joints and pain when keying in the numbers.

Treatment Recommendations
Mr Fella is awaiting nerve conduction studies. Future prognosis could depend on the outcome of such intervention and/or x-ray results. At the present time and in light of the lack of clinical findings, I have no treatment recommendations.”

10. G4S’s UK Pensions Manager says that it is not clear from her files whether Mr Fella was given sight of Mrs Halsall’s report before his pension was suspended.

11. The Pensions Manager at the time, Mr Winwood, wrote to Mr Fella on 2 September 2003 notifying him that the Trustees had discussed the results of the tests carried out in June 2003. Mr Winwood explained that the Trustees could reduce, suspend or terminate an ill health pension if they considered that the pensioner had ceased to suffer from the same degree of incapacity justifying the original award. He informed Mr Fella that his pension was to be terminated with effect from 1 January 2004. Mr Winwood explained that, should Mr Fella’s health deteriorate, the Company could direct the Trustees to reinstate his pension but would require medical evidence to do so. 

12. He enclosed details of the Scheme’s internal dispute resolution procedure (IDRP). The Scheme’s IDRP is described as a three stage procedure; stage 1 is the member’s application, stage 2 is a decision by one of the Trustees (the Appointed Person) and stage 3 is a reconsideration by the Trustees.

13. Mr Fella appealed against the Trustees’ decision in October 2003. He said that he had been persuaded by Mrs Halsall to exert himself more than he would normally and, as a result, had suffered escalating pain for 2 to 3 days afterwards. Mr Fella said that the specialists he had consulted had said that his condition would deteriorate and this had proved to be the case. He said that he now had problems reading, holding a knife and fork and brushing his teeth. The Trustees say that Mr Fella was notified, on 31 October 2003, that the decision to suspend his pension had been upheld by the Appointed Person.

14. On 23 December 2003, Mr Winwood also notified Mr Fella’s union (the GMB), who were now representing him, that the decision to suspend his pension had been upheld and that his pension would not be reinstated pending the outcome of any appeal. Mr Winwood said that his records indicated that Mr Fella had not at that time progressed his case to the third stage of the appeal procedure.

15. Mr Fella further appealed against the decision on 8 January 2004. He said that he had been attending the Physiotherapy Department at Seacroft Hospital since January 2003 and was under the care of Dr Vanharanta, a Musculoskeletal Doctor. Mr Fella also referred to an appointment he had attended on 18 December 2003 with a Dr Smith, who had diagnosed Carpal Tunnel Syndrome. Mr Fella did not refer specifically to the Scheme’s IDR procedure in his letter. However, the Trustees viewed this as ‘stage three’ of the appeal procedure.

16. According to the Trustees, they notified Mr Fella on 3 February 2004 that, in the absence of any additional medical evidence, they upheld their original decision. They say that Mr Fella was then given a further opportunity to submit additional medical evidence.

17. In February 2004 Mr Fella’s union commissioned a report from an independent Orthopaedic Consultant, Mr Allen, who had been provided with a copy of the Scheme Rules and Mrs Halsall’s report. About Mrs Halsall’s report, Mr Allen said,

“It was noted that clinical findings at that time were unremarkable, with full and pain free ranges of movement of shoulders, elbows, wrists and hands, with no visible or palpable changes to the joints.

Obviously I did not examine Mr Fella at that time, but I should point out that my findings are quite different. I have listed in the examination section of my report a number of problems which have been identified, including left shoulder, left elbow, left wrist, and left hand.

That either means such abnormalities were not picked up on examination by the Physiotherapist, or, that there has been a significant deterioration in Mr Fella’s condition in the intervening period.

With regard to the actual eliciting of physical function, this seems to have taken place over about a 1 ½ hour period, including interview, and assessing a number of parameters from a functional point of view. I have some reservations with regard to whether the results of such function tests truly represent the potential for such activities being done on a consistent basis, in the work place.

OPINION

Mr Fella’s early retirement pension has been stopped, taking into consideration the results of the Functional Capacity Evaluation in June 2003.

That evaluation was carried out by a fully qualified Chartered Physiotherapist, involved in mechanical assessment of parts of the body with functional testing in a laboratory situation. The Trustees appear to have accepted advice from a Registered Physiotherapist rather than from a Registered Medical Practitioner. That would depend on the interpretation of “Medical” in the regulations.

That aside, there is a significant difference in my findings on physical examination and those findings from June 2003. In my examination I have identified a number of physical abnormalities which were not identified in June 2003.

My assessment is that Mr Fella suffers with degenerative change in the neck and low back. He probably suffers with Vibration White Finger affecting both hands.

There are ulnar nerve and median nerve symptoms, particularly affecting the left upper limb.

In particular there is a left carpal tunnel syndrome, for which surgical intervention is indicated.

In addition to all these things there are problems with joints in the left hand, left wrist, left elbow, and left shoulder. There are also symptoms in the ankles.

Overall my impression is that there is probably an underlying generalised arthritic problem present which has not been diagnosed at this time. In this respect I note the family history of rheumatoid arthritis.

POTENTIAL FOR WORK

This has probably deteriorated since the Functional Capacity Evaluation. He is taking more analgesics on a daily basis.

My opinion given on a balance of probabilities is that the summation of all his symptoms is sufficient to prevent him from working in any job at this time.

RECOMMENDATIONS

He needs to see a Surgeon with regard to his carpal tunnel syndrome.

I would recommend that he should be reviewed by a Clinical Rheumatologist, with regard to his multiple symptoms and associated disabilities.”

18. This report was sent to the Trustees on 27 February 2004. Mr Fella also sent to Mr Winwood, on 26 February 2004, a copy of a letter from Dr Vanharanta to his consultant orthopaedic surgeon dated 10 February 2004. In this letter, Dr Vanharanta said,

“[Mr Fella] has had pains in his lower arms and numbness in the fourth and fifth fingers for several years. The symptoms are now in the radial three fingers as well. Every now and then the patient needs to shake his hands during the night because of the numbness. The patient used to use vibrating tools.

On examination the patient has a positive Phalen’s test on both sides, but more so on the left side. Tinel’s test is negative and there is no wasting of the hand muscles. EMG demonstrated bilateral median nerve lesion in the carpal tunnels, worse on the left side. (Please see enclosed copy). 

It is my understanding that the shooting pins in the lower arm may well relate to carpal tunnel syndrome and I would be pleased if you could see this gentleman to consider whether operative care would help.”

19. Mr Winwood acknowledged, on 14 April 2004, receipt of the union’s letter of 27 February 2004, which he said had been received on 11 March 2004. He notified the union that Mr Fella’s case had been referred to the Trustees for further consideration. 

20. The Trustees referred the evidence from Mr Allen and Dr Vanharanta to a Consultant Occupational Physician at Occhea Ltd, Dr Pilling. Dr Pilling reported on 16 April 2004,

“… The evidence from Dr Vanharanta … is evidence of delayed conduction in the median nerves of both hands at the wrist, the left being worse than the right. This is suggestive of bilateral carpal tunnel syndrome as being responsible for his hand pain. It is a condition that responds well to surgical release and should not be regarded as a permanently incapacitating condition.

The second report (10.2.04) has been submitted by Mr T R Allen FRCS, Independent Orthopaedic Consultant. I will focus on the objective findings in what is quite a long and detailed submission.

He is of the opinion that the hand symptoms relate to bilateral carpal tunnel syndrome. He also suggests that Mr Fella may have degenerative changes at other joints but his clinical findings suggest minimal reduction in function and no evidence of active inflammation.

Neck – slight reduction in rotation

Shoulders – slight reduction in rotation

Elbows – slight reduction in flexion

There is no objective information to suggest extensive or incapacitating joint involvement eg X-ray evidence, MRI scan results, blood tests showing autoimmune antibodies. The comments about ulnar nerve problems are confused by the median nerve findings and it would be sensible to review the matter following carpal tunnel release.

My impression is that this man has some wear and tear in his joints consistent with his age but no evidence of significant arthritis. His CTS should be treatable. He should not be regarded as incapable of work from now until his retirement.”

21. On 21 April 2004, Mr Winwood sent a memorandum to the Trustees, together with copies of the letters from Mr Allen, Dr Vanharanta and Dr Pilling. He also included letters from Mr Fella and the GMB. Mr Winwood recommended the Trustees uphold their decision to suspend Mr Fella’s pension. Two of the five Trustees counter-signed the memorandum, agreeing to Mr Winwood’s recommendation. The other three Trustees responded by e-mail over the period 21 April to 11 May 2004. Two of them were in favour of continuing the suspension of Mr Fella’s pension. The third expressed the view that the case was delicately balanced and should be discussed at a forthcoming trustees’ meeting.

22. On 27 May 2004, Mr Winwood notified Mr Fella’s union representative that the Trustees wished to discuss the case at their meeting on 9 June 2004. The union wrote to Mr Winwood on 22 July 2004 enquiring when Mr Fella would hear from the Trustees. They pointed out that it was more than two months since Mr Fella had submitted his appeal. Mr Winwood responded on 3 August 2004. He enclosed a copy of Dr Pilling’s report and said that the Trustees had agreed to continue the suspension of Mr Fella’s pension. Mr Winwood said that the Trustees had referred to the recommendation, by Mr Allen, that Mr Fella should see a surgeon about his carpal tunnel syndrome and that he should let them know how this went. Mr Winwood said that if surgery did not improve Mr Fella’s condition he could apply for his ill health pension to resume.

23. In response to Mr Fella’s application to me, Mr Winwood, writing on behalf of the Trustees, said the Trustees were unable to discuss Mr Fella’s case until their meeting on 30 July 2004. He said that the Trustees had acknowledged that this was outside the time limits for an IDR response. G4S’s UK Pensions Manager says that Mr Fella’s case was not, in fact, discussed at a Trustees’ meeting. She suggests that Mr Winwood had concluded that the decision made by e-mail was sufficient and wrote to Mr Fella on this basis.

24. Towards the end of 2005, management of the Scheme transferred to G4S. They decided that Mr Fella’s case should be re-examined. Mr Fella’s case was referred to Maitland Medical Services. Mr Fella was seen by an occupational physician, Dr Shaw, who provided a report for Maitland Medical Services on 15 November 2005. Dr Shaw reported that Mr Fella was currently working full time in light office maintenance work. He said,

“This job provides him with good postural variety without exposure to cold, vibration or repetitive or strenuous manual handling duties. This would seem to be ideal work for his condition and therefore he reports good attendance at work during the twelve months or so that he had been employed in this capacity.”

25. Dr Shaw reported that Mr Fella experienced stiffness in his joints early in the morning and that he was limited in his ability to lift and carry shopping. He suggested that Mr Fella might be considered disabled under the Disability Discrimination Act. Dr Shaw concluded,

“Mr Fella is not fit to perform work exposing him to cold, vibration or heavy or repetitive manual handling tasks or repetitive or forceful work related upper limb tasks. He seems able to perform light maintenance duties in an office environment, as evidenced by his current work duties and his ability to maintain reliable attendance in this role over a period of twelve months.”

26. A Dr Brennan at Maitland Medical Services wrote to the UK Pensions Manager at G4S on 28 November 2005. He expressed the opinion that Mr Fella would be suitable for the role of meter reader.

27. The Trustees say that they considered Mr Fella’s case at their meeting on 6 December 2005 and decided to continue with the suspension. The UK Pensions Manager informs me that G4S has also considered the medical evidence and does not consider it appropriate to instruct the Trustees to lift the suspension of Mr Fella’s pension. The Trustees offered Mr Fella a payment of £1,000 as a ‘goodwill gesture’ in full and final settlement of his claim. Mr Fella has declined this payment. The minutes of the Trustees’ meeting record,

“Mr Fella is a member of Plan 4. The definition of incapacity under this section of the Scheme is “permanently incapable of carrying out his duties as an Employee”. Burges Salmon have advised that ‘Employee’ should be interpreted as Mr Fella’s job at the date his employment ceased, i.e. a meter reader.

Dr John Brennan of Maitland Medical, having received the doctor’s report and seen a job specification for the role of meter reader, stated that ‘having reviewed all the information provided, everything available suggests that this man would be suitable now for a meter reader role’.

The Trustees noted that the examining doctor had stated that Mr Fella was not fit to return to work exposing himself, amongst other things, to cold. [The UK Pensions Manager] has raised this point with Dr Brennan, who considered that it would be sufficient for Mr Fella to ‘wrap up against the cold’.

The Trustees agreed that Mr Fella’s pension should remain suspended, based on medical evidence received.

However, they considered that they did not wish to be involved in extensive communication with the Ombudsman and decided to offer Mr Fella £1,000 in full and final settlement of his claim, as a goodwill gesture and without admission of liability.”

28. A copy of Dr Shaw’s report was sent to Mr Fella. When declining the Trustees’ offer on Mr Fella’s behalf, the GMB expressed the view that the evidence from Dr Shaw showed that Mr Fella was incapable of carrying out the tasks required of a meter reader.

29. I have been provided with a copy of Accuread’s job description for ‘Metering Representatives’. This states that individuals must be able to;

· Work a flexible 37 hour week …

· Use their own transport, personally calling on residential and business premises to read a targeted amount of customers’ meters.

· Access customers’ premises unaccompanied wherever Accuread are approved key holders.

· Use a Hand Held Terminal (HHT) to provide accurate meter readings.

· Work towards productivity targets …

30. The job description also states that individuals should be physically fit, which is described as

“…able to complete targeted number of calls that may include physically demanding routes and difficult to access meter locations. Good eyesight to enable accurate recordings of readings.”

31. Mr Fella submits:

31.1. He was advised that he could take up other employment without it affecting his pension provided that it did not involve similar tasks to meter reading. He has never attempted to hide the fact that he took employment. Mr Fella has submitted a letter from Unison dated 24 October 1997, which states,

"On accepting the offer of ill health retirement you are agreeing that you are no longer able to do your own job. This does not mean that you cannot work again. Provided that the new post is not of a similar nature to the job you had to retire from … you may be able to take on a new post …"

The letter advised Mr Fella to contact the Human Resources department. Mr Fella says that he did so and was directed back to Unison, who advised him that his pension would not be affected if his new job did not involve similar duties to a meter reader.

31.2. Only if his later employment involves tasks similar to meter reading would the Scheme be justified in suspending his pension.

31.3. The Trustees' treatment of him has caused 'endless amounts of stress and worry' both to him and to his family. He has been wrongly targeted as someone who is not genuinely in need of an ill health pension.

31.4. The Trustees have only taken notice of reports that support their decision and dismissed reports that state that he is unfit to read meters.

31.5. Mrs Halsall's report can not amount to the medical advice required by the Rules and should be disregarded.

31.6. Dr Allen's report should be given more weight than Dr Pilling's because Dr Allen examined him.

31.7. Carpal Tunnel Syndrome is not the only problem he suffers from. He also has an underlying condition resulting from working with vibratory tools, a degenerative back condition, knee injury, arthritis and upper limb disorders. Surgery has improved his Carpal Tunnel Syndrome but has not altered his other conditions.

31.8. His condition has been diagnosed as degenerative and he has been deemed unfit to perform work involving repetitive handling task. Meter reading involves such tasks and therefore he could not reasonably be deemed suitable for such a role.

31.9. It was unfair that his case was not discussed at a Trustees' meeting. Since one of the Trustees felt that the case was ‘delicately balanced’, it is likely that the outcome of such a discussion would have been favourable to him.

31.10. The definition of incapacity differs depending upon which Plan the member belongs to. The Trustees may have been confused as to which Plan he was a member of. Mr Fella has drawn my attention to an e-mail from one of the Trustees to Mr Winwood, dated 26 April 2004, in which he said,

“Dr Pilling's analysis is very clear. Mr Fella does not meet the Plan 1 IH ER requirements (assuming that Plan 1 is the appropriate one) …”



The definition of incapacity in respect of a Plan 1 Member is,

“… disablement as a result of an accident or serious illness such that in either case, in the opinion of the Trustees, he is totally and permanently incapable of properly continuing in his normal employment or of being engaged in any other employment (whether or not with an Employer) or remunerated work;”

32. I have made enquiries of Mr Fella’s union representative and others, to try to establish whether the union’s letter (see paragraph 31.1) followed discussion with his employer or the pension scheme. His union representative has referred to an agreement with British Gas, a former employer, along the lines that employees retiring as a result of Vibration White Finger should not take up work involving the use of their hands. There is no suggestion that there has been any formal agreement between the union and subsequent employers, or with the Trustees, about the circumstances in which members in receipt of incapacity pensions could undertake other work.

CONCLUSIONS

33. Rule 15.3 (see paragraph 3) provides for the Trustees to review pensions in payment where payment is in consequence of the member’s retirement as a result of Incapacity. If the Trustees ascertain that the member is no longer suffering from a degree of Incapacity (as defined in the Rules) which would warrant the payment of a pension under Rule 15.1 (by reference to his employment at the time he retired), or he has fully or partially regained his capacity for employment (including employment with another employer), or he has recommenced employment, they may suspend, reduce or terminate his pension. There is no dispute that Mr Fella did take up employment while receiving an incapacity pension and thus triggered the Trustees’ power to review his pension.

34. The Rule requires the Trustees to obtain written medical advice before making their decision. Mr Allen has questioned whether a report from a Chartered Physiotherapist met this requirement. I acknowledge that Mr Fella also takes this view. I see no reason why medical advice cannot come from a chartered physiotherapist.

35. Mrs Halsall concluded that there was no objective evidence of significant underlying pathology or level of physical impairment that would prevent Mr Fella from carrying out a light occupation, such a meter reader. On the basis of this advice, the Trustees decided to terminate Mr Fella’s incapacity pension. They indicated that they were prepared to reconsider this decision on appeal.

36. The Rules of the Scheme do not, however, provide for any such reconsideration by the Trustees. I can understand the Trustee’s desire to provide such a step as their procedure lacks fairness: although the pensioner member knows that his pension is being reviewed, he does not know what material the Trustees are taking into consideration and has no opportunity to contest any factual inaccuracies or refute any advice or expressions of opinions, which are being made to the Trustees. Ceasing the payment of a pension has a very significant consequence for the recipient. It is not a step to be taken lightly and needs to be taken after a process which does allow adequate opportunity for the member concerned to put his point of view.

37. It would, in my view, be far better if that opportunity were given before the Trustees reached their decision rather than, as happened here, for the member to be first given a decision and then told that he can appeal against that decision to the very body which has taken it.

38. Moreover, in order to allow a proper opportunity for an appeal, a Member needs to know the basis on which such a decision was taken. One of the factors which appears to be behind the Trustees’ original decision was the information they had obtained from the private investigator but there was no mention of this in the notification of the decision that was sent to Mr Fella.

39. I am concerned by the response provided by the Trustees on 3 February 2004. While it is true that Mr Fella had not provided additional evidence from a medical practitioner he had provided evidence about his medical condition. The indications are that no proper consideration was given to this.

40. Of course, as a decision taken by Trustees, there is a review process automatically available way of the Internal Dispute Resolution Procedure. Mr Fella availed himself of this appeal procedure and the Trustees’ decision was reconsidered; firstly by one of their number and then by all the Trustees, albeit not at a meeting. I am not convinced that the outcome would have been different even if there had been a meeting. I note Mr Fella's reference to the one Trustee's comment, about the case being finely balanced, but I do not conclude from this that the Trustees would have come to a different decision. I doubt, however, whether the Trustees’ ‘third stage’ review of Mr Fella’s case met the requirements of the Scheme Rules (see paragraph 5).

41. Mr Fella later provided evidence from Mr Allen and Dr Vanharanta. Dr Vanharanta’s letter does not help Mr Fella’s case, inasmuch as it merely refers to a possible diagnosis of carpal tunnel syndrome, which is not usually a permanent condition. Mr Allen provided a more comprehensive report, which differed markedly from that provided by Mrs Halsall.

42. The Trustees sought further advice from Dr Pilling, who concluded that Mr Fella was suffering some wear and tear in his joints consistent with his age and that his carpal tunnel syndrome should be treatable. He took the view that Mr Fella should not be regarded as incapable of work until his normal retirement date. This would mean that Mr Fella fulfilled the second criterion in Rule 15.3. i.e. that he had fully or partially regained his capacity for employment (including employment with another employer). In these circumstances, the Trustees would be justified in terminating (or at the least suspending) his pension.

43. The Trustees were faced with conflicting medical advice; Mrs Halsall and Dr Pilling suggested that Mr Fella was capable of employment, including that of a meter reader, whilst Mr Allen disagreed. In such circumstances the Trustees must exercise their judgement in weighing up the evidence before them. It is not a numbers game whereby two views automatically outweigh one. On the other hand, I do not take the view that the Trustees’ decision should be considered perverse simply because they favour the advice from their own medical advisors over that provided by the member. How much weight to give the respective views is a matter for the Trustees. There is no assumption that greater weight will be given to the views of someone who has examined Mr Fella. The Trustees decided to suspend Mr Fella’s pension with the option for him to approach them again should his carpal tunnel syndrome prove to be untreatable. I am not persuaded that this amounts to maladministration on the part of the Trustees.

44. During the course of my investigation, the Trustees opted to review Mr Fella’s case again. I am satisfied that, on this occasion, their review met the requirements of the Scheme Rules. It is clear from Dr Shaw’s report that Mr Fella has resumed employment and therefore meets the terms of Rule 15.3 (see paragraph 3). Rule 15.3 refers to the member having partially or fully regained his capacity for employment either with his former employer or another employer. Mr Fella would not need to be capable of resuming his role as a meter reader in order for the Trustees to suspend his pension either partly or in full. Thus, whether or not Mr Fella could undertake the role of a meter reader is not the key issue so far as the Rules are concerned. I note, however, that, on the basis of Dr Brennan’s advice, i.e. that Mr Fella is now capable to undertaking the role of a meter reader, the Trustees decided to continue to suspend his pension in full. I am not persuaded that this decision can be considered perverse.

45. I note Mr Fella's assertion that he was told by Unison that his pension would not be affected provided that the job he took did not involve similar tasks to that of a meter reader. This does not accord with the wording of Rule 15.3 since the member's pension may be terminated if ‘he has recommenced employment’. The advice about which Mr Fella complains came to him from his union. That falls some way short of establishing that Mr Fella received misleading information from the Trustees, who might thus be stopped from acting contrary to that information. 

46. The situation Mr Fella finds himself in is that he is capable of remunerated employment (and has taken up such employment) and, regardless of whether he is able to undertake the role of a meter reader, his pension may be suspended under Rule 15.3.

47. The Trustees have acknowledged that they did not respond to Mr Fella’s application under the Scheme’s IDR procedure within the two months required by legislation. This amounts to maladministration on their part and will have resulted in distress and inconvenience for Mr Fella. I uphold this part of his complaint.

DIRECTIONS

48. I direct that, within 28 days of the date hereof, the Trustees will pay Mr Fella £250 in recognition of the distress and inconvenience he suffered as a consequence of the maladministration I have identified above.

DAVID LAVERICK 

Pensions Ombudsman 

03 October 2006
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