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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs D Bolderson

	Scheme
	:
	The Halifax Retirement Fund (the Scheme)

	Respondent
	:
	Halifax plc (the Principal Employer)


MATTERS FOR DETERMINATION

1.
Mrs Bolderson says that the Principal Employer incorrectly failed to allow her either a full or partial ill-health early retirement pension from the Scheme. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
PROVISIONS IN THE RULES
3. The Trust Deed and Rules of the Halifax Retirement Fund dated 18 January 2000 provide for ill-health early retirement as follows:
“Incapacity retirement

This Rule applies to a Member who retires from Employment before Normal Retirement Date on account of total or partial incapacity. In this Rule:

“total incapacity” means that a Member is, as a result of physical or mental deterioration (not occasioned by causes within his own control), permanently incapable of any gainful employment with his Employer or with any other employer; 

“partial incapacity” means that, as a result of physical or mental deterioration which appears to be of a permanent nature (not occasioned by causes within his own control), a Member is unlikely to be capable of following his normal occupation with the Employer or his future earnings capacity is seriously impaired.

The Principal Employer decides:

(a) whether or not the Member is incapacitated; and

(b) if, so, whether a Member’s incapacity is total or partial;

and the decision of the Principal Employer is final. The Principal Employer will call for such medical evidence as it considers appropriate in order to reach its decision.”

MATERIAL FACTS

4. Mrs Bolderson commenced employment as an administrator on 8 August 1997 on a part time basis of 15 hours per week. She was dismissed on ill-health grounds on 8 April 2002. Prior to her dismissal, Mrs Bolderson had been absent from work since 8 December 1999, for 2 years and 4 months, due to her illness which her consultant diagnosed as chronic myofascial pain syndrome. 
5. Mrs Bolderson receives state incapacity benefit. 
6. The Principal Employer has an Ill-Health Retirement Committee (the Committee) that decides, on behalf of Principal Employer, whether a member meets the incapacity criteria for ill-health early retirement. The Committee consults Dr Carl Littlewood who is a GP specialising in occupational health. If a second opinion is needed then the Committee will consult a Dr John Poole who also specialises in occupational health. Reports, advice and opinions provided by other doctors are considered by Dr Littlewood and, if necessary, by Dr Poole, who advise whether an applicant fits the incapacity criteria set out in the Scheme Rules. The Committee does not meet the applicants.
7. Mrs Bolderson has suffered from chronic pain in her left shoulder since 1997 which has worsened and spread to her neck and upper arms. Through her GP she has attended various pain relief programmes including physiotherapy and acupuncture and has been referred to a Rheumatologist, an Orthopaedic Specialist and a Pain Management Clinic. She has been prescribed with pain relief medication and was recommended by the Pain Management Clinic to read a book on coping with pain.
8. On 13 February 2001, the Principal Employer informed Mrs Bolderson that it had decided to enquire whether there was a possibility that she could receive either a full or partial ill-health pension. The ill-health Committee decided to defer a decision until she had completed acupuncture treatment and a further medical report was obtained from her orthopaedic specialist.
9. The medical information that was put before the Committee comprised of the following:

· A letter dated 9 May 2001 from Ms Emma Clarke, Senior Physiotherapist that stated:

“I have been treating Mrs Bolderson since 22 March 2001, after a referral from the pain clinic at Ipswich Hospital.

She has a long history of left arm and neck pain. This is aggravated by sitting for short periods, therefore affecting her job, which she has not been able to continue with.

Her main problems are tight soft tissues on and around the left shoulder and spine, causing an elevated first rib and cervical spine dysfunction. Upper limb movement are also restricted.

We are working on increasing flexibility and range of movements, but feel a complete cessation of pain is unrealistic at this time.”

· A letter dated 15 May 2001 from Dr Littlewood that stated:

“I understand that you subsequently referred her case for consideration of ill-health retirement benefits. However the committee decided that a decision should be deferred, pending the completion of a course of acupuncture. 

I have now received a reply from Dee’s pain specialist, who confirms that she has now received a course of acupuncture for her shoulder symptoms. Unfortunately, he states that this was only of minimal benefit. He concludes that it is unlikely, after this length of time, that she will be able to return to her former job as a keyboard operator. He does not offer any other comments or advice.” 

· A letter dated 22 June 2001 from Dr Littlewood that stated:

“I have now received an update from Dee’s GP, Dr Watson, who states that there has not been any change in her symptoms since the date of his previous letter to me, dated 14 December 2000. He is aware that she has had a course of acupuncture from the pain management clinic, which she felt has made her symptoms worse.

Dee was also seen in the orthopaedic out-patient clinic on 27 May 2001. The consultant who saw her did not seem to have any expectation of finding a remediable cause for her symptoms. Dr Watson therefore confirms that his previous suggestions remain unchanged and he feels it is unlikely that Dee’s symptoms will change to any significant degree.”

· A letter dated 31 August 2001 from Dr Littlewood that stated:

“I have now received a reply from Dee’s specialist, Mr Shanahan, who confirms that he saw her on 27 March 2001, following a referral from her general practitioner. He understands that she has a long history of pain in her left shoulder and arm, which has previously been extensively investigated over a period of approximately fourteen years. He is aware that Dee had not worked for more than two years as a result of her symptoms. 

Physical examination did not reveal any specific abnormality and he was unable to localise the source of her symptoms. Mr Shanahan subsequently arranged an isotope bone scan, which was normal. He concludes that he was unable to arrive at a firm diagnosis for Dee’s symptoms and, therefore, he could not provide a useful prognosis. However, in view of the long-term nature of her symptoms, he does not anticipate any early resolution. Finally he was unable to suggest any action that might facilitate her return to work.

I believe the above information is reasonable self-explanatory. It appears that Dee is most unlikely to be able to return to her usual employment in the foreseeable future. You may wish, therefore, to submit her case to Group Pensions, with a request for ill-health retirement benefits. I would be willing to provide them with copies of the correspondence I have received from her GP and specialist, in support of her application. However I suspect that her case will need to be referred for a second independent occupational physician’s opinion before any final decision can be made.”

· A letter dated 7 October 2001 from Dr Poole that stated:

Thank you for your letter of 25 September 2001 with regards to the eligibility of Mrs Bolderson to early retirement benefits under the rules of the Halifax pension scheme. I have read the letters from Drs Perry, Watson, Watts, Bailey and Shannon FRCS.

……….

She has had a variety of treatments in the form of tablets, physiotherapy and acupuncture. She has had various ergonomic adjustments other workstation but to no avail. She can however exercise in a gym and drive a car. The presence of so many symptoms in the absence of a diagnosis (other than the descriptive term regional pain syndrome) suggests hysterical convertion). 

Mrs Bolderson has 20 years to go before her normal retirement age. She is relatively active despite all her complaints. I recommend that she is offered either a job that requires little keyboarding or one that can be done using voice recognition software (the Disability Service will provide training). If she rejects this her contract may need to be reviewed on capability grounds. I do not believe that she meets the criteria for either total or partial incapacity as defined in the rules of the Halifax Retirement Fund.” 

10. On 2 November 2001, the Principal Employer informed Mrs Bolderson that the Committee had rejected her application as the medical reports they obtained indicated that she did not meet the qualifying criteria for either full or partial ill-health early retirement.
11. The reasons the Committee provided for rejecting Mrs Bolderson’s application were that her illness was not of a permanent nature since a specific diagnosis of it had not been made. 
12. Mrs Bolderson lodged an appeal but this was rejected by the Principal Employer on the grounds that she was unable to provide fresh medical evidence and was unable to prove that the Employer had not followed procedures properly. Mrs Bolderson’s union informed the Principal Employer that her consultant, Dr D Bailey at the Pain Management Clinic, had “expressed genuine surprise” that her application had been rejected and was prepared to supply fresh medical evidence in the form of a further report.
13. A fresh report was prepared on 12 February 2002 by Dr Richard Watts, who was Mrs Bolderson’s consultant rheumatologist. Dr Watts examined Mrs Bolderson and sent a report to the Committee. The report stated:
“The diagnosis remains chronic myofascial pain syndrome. Mrs Bolderson has received extensive therapy for this, from both the physiotherapists and in the Pain Clinic. This has included an exercise programme and acupuncture. In addition she is taking Amitriptyline as a sedative at night and this is entirely appropriate for someone with a chronic pain syndrome. Furthermore, she is taking analgesics (Solpadol) and an anti-inflammatory drug (Celecoxib). This combination of medication is entirely appropriate for someone with myofascial pain syndrome.

Unfortunately this combination of therapies has not resolved the situation. Mrs Bolderson’s condition should be considered to be permanent for the foreseeable future and her expressed difficulties in sitting, driving and doing housework will make it difficult for her to attend work on a regular basis. Mrs Bolderson’s condition makes it difficult to for her to carry out everyday activities, such as sitting, driving and housework, due to impairment of mobility.

Mrs Bolderson has now been off work for approximately 27 months and I think therefore that it is extremely unlikely that she will be unable to return to work in the foreseeable future. I would agree with Dr Bailey’s assessment that this is less than 5%. In view of the prolonged nature of her absence from work I do not think that a graded return to work is likely to improve the probability that she would be able to return to work on a regular basis. In my opinion it is unlikely at present that she will be able to obtain alternative work as she is unable to sit or drive for any prolonged length of time and furthermore is likely to find it difficult to so any lifting.”

14. As well as Dr Watts’ report of 12 February 2002, the Committee also considered the following papers:

· A letter dated 5 November 2001 from Mrs Bolderson asking for reasons why she could not receive an ill-health pension and requesting an appeal.

· A letter dated 6 December 2001 to Mrs Bolderson from her union representative which stated that her (earlier) appeal had been rejected on medical grounds. 

· A letter dated 13 December 2001 from Mrs Bolderson’s union representative to the Principal Employer stating that Mrs Bolderson’s consultant was surprised that her application was rejected and that he would be prepared to provide a fresh medical report, without examining Mrs Bolderson, if necessary.

· A letter dated 21 December 2001 from the Principal Employer to Mrs Bolderson’s union representative, which expressed surprise that Mrs Bolderson’s consultant would be prepared to provide a fresh medical report as she had not visited him since he examined her for his last report (in February 2000) and bearing in mind that an independent report had since been obtained.

· An internal memorandum dated 6 March 2002 from the Human Resources department to Group Pensions, which explained that Mrs Bolderson’s consultant Dr Watts had produced his report (dated 12 February 2002), which was attached, and that Mrs Bolderson wanted her case to be re-submitted to the Committee. 

· A letter dated 13 March 2002 from Dr Littlewood that stated:

“Dr Watts indicates that he saw Dee on 12 February 2002, for the purposes of preparing his report. He makes it clear that he has not seen her since he prepared his last report in February 2000. He states that Dee continues to complain of pain in her left shoulder, knees and neck. She also indicates that she is unable to sit for more than 20 minutes, or drive for more than 5 miles, without developing back pain. He is aware that she has not been able to return to work and that previous forms of treatment have not been helpful.

Physical examination did not seem to identify any significant underlying problem. Specifically it was noted that she had a full range of movement of her left shoulder and her spine, with normal muscle power. Dr Watts believes that Dee’s symptoms are likely to continue for the foreseeable future and he feels it is extremely unlikely that she will be able to return to work.

In summary, this 42 year old lady has complained of musculosketal pain for many years and she has not been able to attend work since December 1999. Although a number of possible underlying diagnoses have been suggested, it is clear that no significant physical abnormality has yet been demonstrated.

It is my opinion that the recent report by Dr Watts does not add significantly to the existing knowledge of her case. Under the circumstances I do not see any strong reason to disagree with Dr Pool’s conclusions, as given in his report dated 7 October 2001. However as you will appreciate, the final decision in these matters rests with the Company.”

15. The Committee once again rejected Mrs Bolderson’s application. This was in March 2002. The reasons for the application being rejected were explained to Mrs Bolderson in a letter dated 8 April 2002. The same letter informed Mrs Bolderson that her employment was being terminated. The letter stated:

“As stated, you have been absent since 8 December 1999 due to upper limb problems. I confirmed that your case has been submitted to the Ill Health Retirement Committee for consideration on two occasions. The reasons for the decline are outlined below, for your information:

· Despite being referred to Specialists and undergoing various treatments, no significant physical abnormality has been diagnosed.

· The lack of specific diagnosis means that medical advisers are unable to state your condition is permanent. As you are aware, this is a requirement of the rules of the Halifax Retirement Fund.

· Medical evidence has suggested that you may be able to undertake work which does not involve keyboard work.

Paula indicated that you are unhappy with the Committee’s decision and I understand that you will be seeking further legal advice. You were particularly concerned as to why your case does not qualify for partial ill health retirement given recent medical evidence. Having queried this point, I can confirm that the lack of specific diagnosis and, therefore, permanence of your condition was a major factor in this decision.”

I have also queried whether the Committee would be prepared to meet with you on a personal basis, as agreed. Unfortunately the Committee does not meet with individuals but bases its decision on medical information gathered from GP’s and Specialists and a meeting will not therefore be possible. 

I confirmed that one purpose of the visit was to establish whether you would be able to attempt a return to work in a non-keyboard related role within the Colchester Business Centre, for example, telephony work. I also confirmed that we had previously discussed the support available to you to assist a return to work and this has been previously documented to you. You confirmed that you are still experiencing the same upper limb symptoms and that your condition has, unfortunately, worsened. You stated that you are unable to sit or drive for any significant period. As a result, you stated that you would not be able to return to work in the foreseeable future, which is also the opinion of your Specialist in the latest medical report.

………….

Having considered the situation in the light of operational needs and the fact that you are unable to provide any indication of when you may be able to attempt a return to work, I regret to inform you that your employment is being terminated on the grounds of ill-health with effect from today’s date, Monday 8th April 2002. You are entitled to a payment of three months’ salary in lieu of notice, which equates to £1,600.75 and this will be paid to you via Payroll in the usual way.”

16. On 10 May 2002 Mrs Bolderson lodged an appeal She disputed that there was no clear diagnosis saying that  according to her consultant, she had a clear diagnosis (of chronic myofascial pain syndrome), that her condition was considered to be permanent for the foreseeable future and that it was unlikely that she would be able to obtain alternative work. The Principal Employer rejected the appeal on grounds that Mrs Bolderson was neither partially nor totally incapacitated. In its letter dated 16 May 2002, the Principal Employer said that:
“In the case of partial incapacity, the first limb of the definition that must be satisfied is that the condition causing the incapacity has to be or appear to be, permanent. In the case of total incapacity the definition requires that the incapacity must be permanent and must be such that no gainful employment could be pursued.

I do not think that the report prepared by Dr Richard Watts proves that either of the above conditions is satisfied. There is no specific diagnosis and without it, permanency or otherwise cannot reasonably be established.”

17. In a further letter of13 June 2002, the Principal Employer explained that it had followed its normal procedures and had obtained reports from its own occupational health consultants Dr Littlewood on 31 August 2001 and Dr Poole on 7 October 2001, before turning down Mrs Bolderson’s application in March 2002. Dr Watts’ report of 12 February 2002 was said to have been considered by Dr Littlewood who felt that it did not add weight to Mrs Bolderson’s application. The letter stated:
“The orthopaedic specialist’s opinion, presented in a report from Dr Littlewood dated 31st August 2001, was that there was no specific abnormality so rendering accurate prognosis difficult. However, the specialist also stated that there would be no early resolution to Dee’s symptoms. At the suggestion of Dr Littlewood, the case was referred to Dr Poole for a second opinion. Dr Poole’s opinion dated 7th October 2001 was that Dee should not qualify for ill health retirement in accordance with the rules of the Halifax Retirement Fund. The rationale for this view being that, although Dee exhibited many symptoms the general diagnosis, regional pain syndrome, did not indicate a physical condition that, on a balance of probability, would endure until normal retirement date. Accordingly, Dee was refused ill health retirement.

The report prepared by Dr Watts on 12th February 2002 details the symptoms that Dee suffers from. Dr Watts mentions that while there any no specific abnormalities present the diagnosis is Myofascial Pain syndrome. Dr Watts believes that Dee’s condition should be considered permanent for the foreseeable future and that the condition will make it difficult for Dee to attend work on a regular basis. Dr Watts concludes by stating that Dee is unlikely to be able to obtain alternative work. Dr Littlewood, commenting on Dr Watts’s report, highlights the absence of significant physical abnormalities and concludes that he does not feel the report provides any reason to disagree with the opinion of Dr Poole in his letter of 7th October 2001. The ill health committee, considering the case in March 2002, felt that the absence of physical abnormality, which had been consistently reported in Dee’s case, rendered it difficult to state that the condition of permanency, as required by the rules of the Retirement Fund, was satisfied.”

18. Myofascial Pain syndrome is not a disease which appears in the World Health Organisation’s Index to Diseases and Injuries.
SUBMISSIONS
19. Mrs Bolderson says that she meets the criteria specified in the Rules and thus qualifies for an ill-health early retirement pension from the Scheme:
19.1.
She has presented medical evidence from her own consultant that diagnoses a specific condition. Her consultant has stated that her condition should be considered as being permanent for the foreseeable future and that her condition makes it difficult for her to attend work on a regular basis. Her consultant concluded that she is unlikely to obtain alternative work. These findings indicate a clear case for ill-health early retirement.

19.2.
The medical advisers to the Principal Employer have simply rejected and ignored the findings and opinion of her own consultant without proper justification. Despite her consultant’s reports describing how she meets the incapacity criteria in the Rules, the Principal Employer’s medical advisers keep insisting that she does not have a specific abnormality or a permanent condition, even though she has been treated for a specific condition. She takes a particular exception to this approach by the Principal Employer.

19.3.
Dr Littlewood and Dr Poole have never examined her, whereas her consultant has. Despite not having examined her Dr Poole had suggested, in January 2001, that she took ill-health early retirement and had stated that he could supply reports “in support of any such application”.

19.4.
Even if she were partially incapacitated, the Scheme Rules make provision for reviewing the payment of an ill health pension such that it may be reduced or suspended if she were to recover sufficiently to return to work.

20. The Principal Employer says that Mrs Bolderson does not qualify for either a total or a partial ill health early retirement pension from the Scheme as she has not fulfilled the criteria as specified in the Rules:
20.1.
The Scheme Rules say that the decision as to whether a member of the Scheme qualifies for an ill-health pension is one for the Principal Employer to take. The decision that is taken is not taken by the Principal Employer’s medical advisers or the applicant’s medical advisers, it is taken by the Principal Employer only. The Rules also state that the Principal Employer should obtain such medical evidence as necessary when they make their decisions.

20.2.
Mrs Bolderson’s consultant has not stated whether he recommends that she should receive an ill-health pension. However he has provided an opinion on permanency (i.e. because her various treatments have not worked her condition should be considered as permanent for the foreseeable future), also on her inability to carry out her job (i.e. that it is extremely unlikely that she will be able to return to work in the foreseeable future) and on her earnings capacity (i.e. it is unlikely at present that she will be able to obtain alternative work). However, he also acknowledges the lack of a specific abnormality. His findings on Mrs Bolderson’s earnings capacity do not satisfy the criteria for total incapacity. 

20.3.
Mrs Bolderson has not been examined by Dr Littlewood or Dr Poole. This is because the Committee felt that the medical evidence they had gathered was sufficient for them to reach a decision (for the Principal Employer) without having to examine Mrs Bolderson. 

20.4.
The report by Dr Littlewood in January 2001 to which Mrs Bolderson refers states that the Principal Employer’s personnel department may wish to consider making an application for ill-health early retirement for Mrs Bolderson on her behalf. However the report actually goes on to state that he does not consider that Mrs Bolderson’s condition renders her to be permanently incapable of undertaking her current role or any alternative work. His comments on supplying evidence to support ill-health early retirement refers to the fact that he is able to supply reports from Mrs Bolderson’s GP and consultant, both of whom support her ill-health retirement.

20.5.
Dr Littlewood and Dr Poole are adamant that Mrs Bolderson does not satisfy the requirements of the Scheme Rules.

20.6.
On balance, the medical evidence that has been presented does not prove that Mrs Bolderson satisfies the incapacity requirements of the Rules, especially where the permanency of her condition is concerned. This is the position even if her own consultant’s report is taken in isolation. 

20.7.
Mrs Bolderson’s view that the Rules provide for the (bi-annual) review of an ill-health pension only applies to cases where an applicant qualifies for ill-health retirement in the first place. The provision for review is not used as a safety net for those cases where the member is incapacitated in the short term but doubt exists over the permanence of the condition.

20.8.
The Pensions Ombudsman has stated in previous determinations that while all medical evidence should be considered, where evidence is conflicting, it is for the Principal Employer to assess such evidence on its merits. Thus, the Principal Employer considers it reasonable they attach more weight to the evidence of its own occupational health advisers who are familiar with the Scheme Rules, rather than the advice of a clinical specialist.

CONCLUSIONS
21. I can find no basis in the Rules for the statement made by the Principal Employer that without a specific diagnosis permanency cannot be established.  For the Employer to have made its decisions on the basis of such an understanding calls the resulting decision into question. 

22. No doubt where there is a diagnosis, particularly one on which the various doctors are agreed, the task of the Principal Employer is made a great deal easier, the more so if there is also a settled view on the prognosis of the diagnosed condition. But it simply does not follow that the absence of such a diagnosis is, as the Principal Employer seems to have assumed, a reason in itself for reaching a view that an incapacity to work is not permanent.  The definition in the Rules of neither full nor partial incapacity makes any reference to the need for any specific diagnosis. 
23. That Mrs Bolderson is not presently capable of work does not appear to be in dispute. The question therefore for the Principal Employer is whether that condition is likely to be permanent.  That is a question which needs to be determined on the basis of the balance of probabilities and does not require some higher standard of proof. Put another way the possibility of Mrs Bolderson becoming capable to work at some future time is not a bar to her claim to meet the Scheme’s definition of Incapacity whereas the probability of her so doing would be fatal to her claim. In the unlikely event of the medical evidence being weighed and found to be exactly equal then the decision-maker could not be criticised for deciding that she did not meet the criteria. 
24. With that guidance I am remitting the issue back for the Principal Employer to reconsider the matter. 
DIRECTIONS
25. Within 56 days of this determination the Principal Employer shall reconsider and inform Mrs Bolderson as to whether she is totally or partially incapacitated as those terms are defined in the scheme rules. 
DAVID LAVERICK

Pensions Ombudsman

22 May 2007
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