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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs M Setchell

	Scheme
	:
	NHS Injury Benefit Scheme (the Scheme)

	Respondent
	:
	Scheme Manager- NHS Pensions Agency (the Agency)


MATTERS FOR DETERMINATION 
1. Mrs Setchell says her application for Permanent Injury Benefits (PIB), following an injury to her right shoulder, was wrongfully refused. The Agency (now known as NHS Business Services Authority) maintains that Mrs Setchell does not qualify for PIB.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. Dissatisfied with a previous decision about the NHS Injury Benefit Scheme, the Agency appealed to the High Court and then to the Court of Appeal before unsuccessfully seeking permission to appeal from the House of Lords.  This determination has been delayed pending the outcome of that litigation. 

REGULATIONS

4. Regulation 3(2) of the NHS Injury Benefit Regulations 1995, (as amended) provides:

“This paragraph applies to an injury, which is sustained and to a disease which is contracted in the course of a person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if –

(a) it is wholly or mainly attributable to the duties of his employment; …”

5. PIB is available where the above criteria are met and the person has consequently suffered a permanent reduction in their earning ability of greater than 10%.

6. Regulation 4 provides for payment of Injury Benefits to a person to whom Regulation 3(1) applies, if his or her earning ability is permanently reduced by more than 10% as a result of the qualifying injury or disease.  Regulation 5 provides for a minimum income guarantee of 85% of earnings during leave of absence from employment resulting from qualifying injury or disease. 
MATERIAL FACTS

7. Mrs Setchell was born on 31 July 1945. 

8. The first medical record available in relation to a complaint of a dislocated right shoulder is dated March 1971.  A letter from the Orthopaedic department at Royal Hospital, Chesterfield, to Dr Findley (probably her GP, though it is not clear) states:

“Thank you for your letter with this lady whom I saw here this afternoon.  She gives a very clear history of recurrent anterior dislocation of the right shoulder and I think we need have no serious doubt about the diagnosis..” 
9. In 1981, Mrs Setchell’s right shoulder was again dislocated; she was again seen by the Orthopaedic department at Royal Hospital, Chesterfield, which prescribed the wearing of a sling.   She was not at this time (or in 1971) in NHS employment. 

10. From about 1988, Mrs Setchell was employed by North Derbyshire Health Authority (NDHA), as a Home Support worker.  Her duties included the complete day-to-day care of a number of clients with varying degrees of mental and physical handicap.  She was responsible for bathing, feeding, dressing and otherwise assisting these clients.  There was also some lifting involved, for which she was given training.  After about 18 months, she was seconded to a Community Care project for Derbyshire Community Housing Society (the Society) where her role again involved the complete care of the clients, including assistance with setting up their homes, including moving furniture, decorating and hanging curtains.

11. On 1 August 1996, Mrs Setchell tripped whilst walking through the main entrance into the hallway of a bungalow whilst in the course of her NHS work for the Society, hurting her lower neck and right shoulder.  She believed that her right shoulder was dislocated and remained out of joint for 20 minutes after which it spontaneously relocated.   Dr Torkington, Mrs Setchell’s GP, referred her to Mr Scott, a consultant orthopaedic surgeon at Royal Hospital, Chesterfield.  The GP’s referral letter said:

“I would be grateful if you could see this lady to discuss therapeutic options... 

“She first dislocated her shoulder in 1964 and had recurrent episodes over the next 15 years or so, often a simple jar, eg travelling on a bus would be enough to knock it out.  However, since 1981 she has not had any further episodes until recently.  She tells me it came out and in a few days ago.  She did not think attending Casualty would be helpful and she has treated herself with a broad arm sling.

“Examination was difficult because all movements were painful.  The shoulder was clearly back in joint and I have merely advised more rest and painkillers….”

12. There was then a summary of past history and current medication.  The Consultant’s subsequent report, if one was prepared, has not been made available. Mrs Setchell remained off work for 9 to 10 weeks.  In January 1997, she applied for industrial injuries disablement benefits, based on the injuries to her neck and shoulder the previous August.  She was judged to be 12% disabled (5% as to her neck, and 7% as to her shoulder), though that was a provisional assessment which was to increase on future assessments.  

13. Mrs Setchell attended consultations with Mr Scott at the Chesterfield Royal Hospital to monitor her condition. On 30 November 1998, Mr Scott, wrote to his colleague Mr Bryant, who was a Consultant Orthopaedic Surgeon at the Chesterfield Royal Hospital, to seek a second opinion on Mrs Setchell’s condition.  Mr Scott said that Mrs Setchell had been attending his clinic for some time complaining of painful shoulders.  There had been a history of a dislocation many years before, but investigations had shown very little to account for Mrs Setchell’s ongoing problems.  Mr Scott said also it was a question of Mrs Setchell’s fitness to carry on work, which was currently in abeyance.  Mr Scott reported that Mrs Setchell had her shoulder screened, which showed no evidence of impingement, and an MRI scan showed no evidence of a rotator cuff tear.  Mr Scott confirmed that he had been unable to find any definite problem and sought assistance from Mr Bryant as to any thoughts he might have on further management of Mrs Setchell’s condition.

14. Mrs Setchell’s employment with the Society was terminated on 31 January 1999, on the grounds of ill health on the recommendation of her GP. She had worked for the NHS for approximately 10 years.   
15. Mr Bryant wrote to Mr Scott on 3 February 1999 reporting his findings of Mrs Setchell’s condition as follows:

“20 years ago Mrs Setchell had a dislocation of her right shoulder.  She was OK until three years ago when she had a dislocation but this relocated spontaneously.  Since then she has had insecurity of the right shoulder with pain mainly felt in the deltoid region.  Her symptoms are provoked by external rotation and abduction of the right shoulder.

“Examination reveals a lady who has no shoulder girdle muscle wasting, no neurological signs.  She has normal auxiliary nerve.  She has restricted internal rotation, abduction and flexion and there is a positive anterior apprehension test.  She has no signs of impingement and subacromial injection of Lignocaine did not improve range of motion.  I note x-rays that show gleno humeral osteophytosis.  There is probably a small healed lesion on the axial view of the shoulder.

“This lady almost certainly has an anterior instability of the right gleno humeral joint and would benefit from surgical repair.  In the first instance she is to have an EUA and arthroscopy of the right shoulder.  She will be brought in as a day case for this procedure.”

16. On 28 October 1999, Mrs Setchell’s GP wrote to Professor Wallace at the Park Hospital, Nottingham, requesting a second opinion. 

17. On 8 December 1999, Professor Wallace  replied as follows:

“Her history is very clear.  She sustained an acute anterior dislocation of her right shoulder in 1980 or 1981.  It was reduced, she was subsequently mobilised and had no trouble at all with her shoulder until 1996 when she had a fall at work and she thinks she redislocated the right shoulder.  It remained out of joint for up to 20 minutes and then spontaneously relocated.  Ever since then she has had multiple subluxation episodes affecting the right shoulder perhaps averaging one per week.  She is at present on a good week with no problems in the last two weeks.

“On examination today I noted that she had no obvious wasting of the muscles around the shoulder.  She is very apprehensive about fully elevating the right arm.  Her resisted ABduction (supraspinatus) and her resisted external rotation (infraspinatus) was normal strength with no pain.  She did however have gross apprehension on ABducting the arm to 90 degrees and moving into external rotation.

“The history the signs and the symptoms all point to a grossly unstable right shoulder which she is holding in joint through muscle spasm and her limitation of shoulder movement is a direct consequence of the fact that the shoulder is very susceptible of coming out of joint.  I have x-rayed her right shoulder today looking specifically for a fracture of the anterior glenoid rim.

“The x- rays today show a number of interesting features.

1. The humeral head is non-congruent with the glenoid because the head has moved inferiorly a little and there is I think narrowing of the joint space inferiorly.

2. There is a large probable loose body within the joint, which might be causing many of her symptoms.

3. The anterior glenoid rim, which I was concerned about, may well have sustained a fracture with some displacement explaining the inferior subluxation of the humeral head.

“The early osteo-arthritis with narrowing of the joint space makes the managing of her joint problem difficult.  In the first instance I recommend an arthroscopy of the right shoulder and, if the loose body is present as I think it will be, that can be removed arthroscopically.  I would then leave her alone for a while after this minor operation to see if her symptoms have dramatically improved.  They may do so with the simple removal of a loose body.  I would not carry out a shoulder stabilisation unless the shoulder was found to be grossly unstable at the time of her arthroscopy.  If it were felt to be grossly unstable I would consider doing a Bristow operation rather than a Bankart operation because I think this may be due to glenoid rim fracture….”

18. In April 2000, Mrs Setchell underwent an arthroscopy and an operation to her right shoulder to remove a loose body from the shoulder.  Professor Wallace reported that, at arthroscopy, he found that the gleno-humeral joint had extensive osteo-arthritis with complete loss of the articular cartilage over at least half of the humeral head.  In other words, Professor Wallace explained, Mrs Setchell’s symptoms in the recent past had almost certainly been due to osteo-arthritis.  A subsequent assessment by Professor Wallace in May 2000 suggested that Mrs Setchell had regained three quarters of her normal movement in her right shoulder. 

19. In about May 2000, Mrs Setchell applied for PIB under the Scheme.  The Agency requested a medical examination of Mrs Setchell from an independent General Practitioner, Dr Clark, to assist them to make an assessment of permanent loss of earning ability due to the injury, disease or condition.  The Agency noted that Mrs Setchell had taken sick leave from 1 August 1996 to 30 September 1996, and again from 22 December 1997 to 31 January 1999, and that the injury/disease had been accepted as an Industrial Injury for Social Security purposes.

20. Dr Clark’s report was dated 7 June 2000.  He diagnosed Mrs Setchell’s main condition as “severe limitation of movement and pain from the right shoulder following anterior dislocation in 1980-1981”.  He also noted that her right shoulder was essentially non-functioning and arthritic as a result of her previous injury.  He reported that Mrs Setchell’s condition appeared to have stabilised at that time and her severe handicap appeared to be permanent; specialist advice was to accept the status quo if at all possible, as further surgery might not be helpful.  

21. Dr Clark was also asked to grade Mrs Setchell’s ability to function, on a scale of 1 to 4, with 1 being full function, and 4 being nil function.  All day to day movements and functions were graded at 1, except her right shoulder which was graded at 4.  Asked to mark what categories of work would be suitable, Dr Clark noted that nearly all the available categories (for example, clerical/administrative, driving, receptionist among others) would be suitable.  However, next to ‘Other’, he remarked, “Some stiffness and pain in the shoulder precludes work for the foreseeable future”.   

22. Before the Agency came to a conclusion as to whether or not Mrs Setchell was entitled to receive Injury Benefits under the Scheme, Dr O’Donnell of MIS (Pensions Division), the Agency’s medical advisers, sought an opinion from Professor Wallace as to the likelihood of a replacement shoulder for Mrs Setchell and how likely that was to have an effect on her ability to work.

23. Professor Wallace replied as follows on 23 August 2000:

“Mrs Setchell, subsequent to my consultation with her on 7 December 1999 had an examination of her right shoulder and an arthroscopy and removal of loose body carried out on 15/4/00.  She does not have a permanent disability.  She did have a loose body in her shoulder joint which has been removed from the shoulder joint.

“Her shoulder function has now recovered to near normal.  It is true that the loose body was probably a consequence of the initial dislocation.  My assessment of her however on 8/12/99 was wrong in that I thought that she had started to re-dislocate her shoulder.  I believe that what happened was that the loose body was intermittently flicking in and out of the joint and causing a sensation like dislocation but she was not actually dislocating.  

“I therefore do not feel that it would be appropriate for her to be considered for injury benefit under the NHS Injury Benefit Scheme at present as she doesn’t have a significant disability at present.” 
24. The Agency wrote to Mrs Setchell on 4 September 2000.  They told her that PIB were payable where it had been shown that a person had suffered a permanent loss of earnings ability of more than 10% as the result of a condition wholly or mainly attributable to their NHS employment.  However, their medical advisers, having considered all of the medical evidence available (including a report from Professor Wallace), did not agree that she had suffered a permanent loss of earnings as the result of a condition wholly or mainly attributable to her NHS employment.  The Medical Advisor told Mrs Setchell that Professor Wallace confirmed that he did not consider that Mrs Setchell suffered from any significant disability arising from her right shoulder following arthroscopic removal of a loose body. He could not therefore consider that she had suffered a permanent loss of earning ability as the result of her injury at work.

25. Mrs Setchell appealed.  She sought the support of her GP, Dr Torkington, who wrote, on 16 October 2000, a letter, ‘to whom it may concern’.  He explained that, contrary to what Dr Wallace had suggested in his letter of August 2000, the surgery on Mrs Setchell’s shoulder had not been a complete success, and she was still having pain and restricted movement in that joint.  Mrs Setchell would therefore be seeing Professor Wallace again for a more up to date assessment of her condition.  Mrs Setchell saw Professor Wallace again on 1 December 2000, following which he wrote to Dr O’Donnell as follows:
“There has been quite a lot of confusion, part of which I have caused in relation to Mrs Setchell’s condition.  When Mrs Setchell first came to see me in December 1999, she gave a history of an acute anterior dislocation in 1980 or 1981.  It was reduced, she was subsequently mobilised and had no trouble at all with her shoulder until 1996.  At that time she had a fall on to her right shoulder at work.  She thought she had redislocated the right shoulder and she felt after that episode that she had sustained multiple subluxation episodes of the right shoulder.  However when I came to carry out an examination under anaesthetic on 15/4/00 there was no possibility of the shoulder dislocating – it was a very tight shoulder.  Arthroscopy revealed that she had generalised osteo-arthritis in her right shoulder, as well as having a large loose body.  It was my opinion that the loose body was most probably a consequence of her acute anterior dislocation in 1980 or 1981.  It was also my opinion that in all probability the aggravation of her shoulder problems in 1996 were due to the loose body lodging between the joint surfaces of the gleno-humeral joint causing pain.  Her subsequent symptoms of subluxation were consistent with intermittent impingement by the loose body in the gleno-humeral joint.  When I carried out an arthroscopy on 15/4/00 there was very severe osteo-arthritis in the shoulder.  I had to consider whether that osteo-arthritis, on the balance of probabilities, had occurred as a result of an injury in 1996. It was my opinion that probably that was not the case.  It was probably more likely the case that the original dislocation in 1980 or 1981 had resulted in a small bony fragment breaking off the shoulder and causing a loose body and osteo-arthritis developing spontaneously as a result of the initial trauma in 1980 or 1981.

“It is clear that the fall in 1996 aggravated what I believe was a pre-existing shoulder condition – osteo-arthritis.  I would estimate that the fall brought forwards the symptoms of osteo-arthritis by perhaps four or five years but was not the cause of osteo-arthritis.

“I believe I did mislead you by my brief letter of 23 August 2000 and this was because I felt I was being pressurised into stating that the accident in 1996 caused the arthritis that we identified in 2000.”

26. In March 2001, the Agency informed Mrs Setchell that her appeal was not upheld They quoted the advice of their medical advisers: 

“It seems clear that Mrs Setchell has severe osteoarthritis of the shoulder.  Mr Wallace is firmly of the opinion that the arthritis and loose body occurred as a result of a previous dislocation of the shoulder in 1980 or 1981.  Although the fall in 1996 aggravated the situation, it was clearly not the main cause of the problems.   

“ ….there is no evidence to support the view that Mrs Setchell is prevented from work by any medical condition which is wholly or mainly due to her employment.  ”

27. Mrs Setchell initiated the internal dispute resolution procedure (IDRP).  A stage 1 decision was given on 27 March 2002, in which the Agency refused the award of injury benefits.  They quoted the latest advice from their medical advisers, which was that there was no evidence that Mrs Setchell was disabled by the results of the incident in 1996 such that this could be considered to be wholly or mainly due to NHS employment.  Mrs Setchell, the advisers said, had severe osteoarthritis of the shoulder, which the incident had aggravated but not caused. 

28. Mrs Setchell appealed against that decision.  The Agency’s medical advisers (now Schlumberger) obtained a report from Mr D Stanley, a consultant orthopaedic surgeon at Northern General Hospital in Sheffield.  He wrote to Dr Simpson (of Schlumberger) in January 2004, saying that he had first seen Mrs Setchell in May 2002 complaining of pain around her right shoulder; she had some reduced movement of her shoulder and muscle spasm pain.  He had arranged for x-rays to be carried out in October 2002, which showed degenerative changes in the cervical spine and shoulder joint.  An MRI scan of her neck did not provide any evidence of trapped nerves, but electrical studies suggested she was suffering from carpal tunnel syndrome, for which she was awaiting surgery.  Mr Stanley also noted that Mrs Setchell had previously also been diagnosed with hypertension, glaucoma, hypercholesterolaemia, ischaemic heart disease and migrainous aura. 
29. The Agency again turned down Mrs Setchell’s application, in their IDRP second stage decision.  They said they had taken into account all the available medical evidence, including copies of GP notes and reports, hospital notes, reports from Professor Wallace and the industrial injuries claim form.  However, the Scheme’s managers were unable to accept that her condition was wholly or mainly attributable to her NHS duties.  The second stage decision maker referred to further advice from the senior medical adviser, who had concluded:

“The medical evidence is quite clear in this case, outlined by Professor Wallace (22 November 2000).  It is thought that Mrs Setchell’s fall in 1996 brought to light a pre-existing shoulder problem (of a loose body in the joint, and shoulder arthritis).  It is thought that this would have developed in any case within 4-5 years.  Therefore her symptoms would have been apparent, without any accident, by August 2001 at the latest (ie by the time she was 56 years old).  Clearly her condition beyond that point cannot be said to be wholly or mainly a result of the accident in 1996 and therefore she does not satisfy the criteria for PIB.  I recommend rejection of her appeal.”

30. The decision maker said that, having very carefully reviewed the comments of the senior medical adviser, they had no reason to disagree with the view he had expressed and endorsed the conclusion that entitlement to PIB was not established. 
31. Mrs Setchell remained dissatisfied and complained to me. 
SUBMISSIONS

32. The Agency refuted Mrs Setchell’s allegation of maladministration in respect of its decision not to award her permanent injury benefits. They submitted that:

· the Scheme provided income protection (in a range from 11% to 85%) for NHS employees who suffered a permanent [their emphasis] reduction in their earnings or earnings ability as the result of an illness or injury that is wholly or mainly attributable to the duties of their NHS employment;  

· permanent in this context meant to age 65.  For the purpose of measuring “wholly or mainly” the Scheme used the civil burden of proof of ‘on the balance of probability’.  That is to say that the Scheme’s managers would consider whether, ‘on the balance of probability’, the illness or injury (the condition) was wholly or mainly attributable to the applicant’s NHS work.  In order to make the assessment, the Agency, in conjunction with its medical advisors, is required to weigh balanced information/evidence;

· thus, the main criteria to be satisfied were that the condition must be wholly or mainly attributable to the duties of NHS employment and there must be a permanent loss of earnings ability of more than 10%; 

· the Agency accepted that Mrs Setchell was incapable of carrying out her former NHS duties as a home support worker due to her shoulder condition; they also accepted that the claimed incident occurred on 1 August 1996, when Mrs Setchell tripped whilst walking through the main entrance into the hallway of a bungalow during the course of her NHS work; 

· the Agency did not however accept that her shoulder condition was wholly or mainly attributable to her NHS employment because there was evidence of a pre-existing shoulder problem.  Their medical advisers had expressed a view that, based on the medical evidence they had seen, the incident in 1996 did not cause Mrs Setchell’s underlying shoulder condition, nor did it accelerate the symptoms arising from that condition in a manner that might reasonably entitle her to PIB.  
33. Mrs Setchell has said that she believed that her injury was not caused by the event of 1980, but by the 1996 injury at work.  In support of this, she said that, after the first injury, she never needed to visit a doctor or hospital, nor have any time off work because of her shoulder.  She said she carried and lifted patients and decorated and her shoulder was fully mobile and symptom free.  She also worked a lot of overtime.  She therefore took issue with the contention that she had a pre-existing condition. 

34. I have noted also that, during the course of the IDRP, Mrs Setchell submitted that she had a loss of earnings of more than 10%.  She still cannot do her old job and will not be able to in the future. 

35. Mrs Setchell could not understand why Professor Wallace had stated to the Agency that she had no significant disability, when his only examination had been fourteen days after surgery, when he removed her stitches.  At this stage, her shoulder was very immobile, badly bruised and sore.  Mrs Setchell said her shoulder was unusable after 1996 and became very tight between 1996 and 2000, since there was the loose body in her shoulder causing great pain.

36. Mrs Setchell could not agree with Professor Wallace’s thinking that the bone broke off in 1980 or 1981 since she never experienced any of the symptoms between 1980 and 1996.  Mrs Setchell agreed that her shoulder had become very tight and had deteriorated to such an extent that she could hardly use it from 1996 to 2000.  She did try to work from November 1996 until December 1997, however, by this stage, she was having problems dressing, undressing, shopping and carrying out her duties at home and at work. Thus her shoulder was very tight in 2000 but not in 1996.  Mrs Setchell did not agree with Professor Wallace’s comments that she had not developed osteo-arthritis as a result of her injury in 1996, since she had never experienced any symptoms until after her fall in 1996.

37. Mrs Setchell also made the point that Professor Wallace had stated that it was clear that, in 1996, the fall aggravated what he believed was a pre-existing condition. Professor Wallace had stated that her fall had worsened the condition and brought forward the symptoms of osteo-arthritis by four or five years, but it was not the cause of osteo-arthritis.  

38. Mrs Setchell questioned this, since, in her opinion her working life has been reduced by approximately four or five years as a result of her accident in 1996. When Mrs Setchell developed pains resulting from her fall, she continued her duties for approximately a further two years before her pain became acute requiring her to receive treatment.
39. During the course of the IDRP, Mrs Setchell provided character references from three of her previous colleagues who have highlighted her duties as a home support worker as that of an employee who was not afraid to tackle anything in the workplace, however, following her accident she now found certain tasks difficult and in some cases impossible, due to her shoulder pain and limitation with its movement. This was very out of character since previously she was a very active person, always “on the go”, with a very positive outlook on life. 

CONCLUSIONS
40. Under the relevant Regulation, permanent injury benefits are payable where the injury sustained is wholly or mainly attributable to NHS employment. Determining whether this is so is a question of fact for the NHSPA.

41. In reaching their decision, the NHSPA must ask the right questions, construe the regulations correctly and only take into account relevant matters.  They should not come to a perverse decision, which no other reasonable decision maker faced with the same evidence would come to.   

42. In coming to their decision, the NHSPA sought advice from their own medical advisers.  This advice was based on a consideration of Mrs Setchell’s GP’s notes dating back to 1984, and various other medical reports including those from her Consultant Orthopaedic Surgeons, her official accident reports, her sick leave records, and her Industrial Injuries Disablement Decision Notices, and, finally, a report by Mr Stanley.  Particular note has been taken of reports from Professor Wallace. 

43. Mrs Setchell believes that her accident, which took place in 1996, triggered the change from being able to work to being incapable of doing so.  But the criteria in the Regulations are not framed in terms of an incident being a trigger to the Scheme member being unable to work.  That an event may trigger symptoms, is not the same as saying that the underlying injury itself has been wholly or mainly caused by that event.

44. Professor Wallace, the consultant orthopaedic surgeon to whom she was referred before her application for injury benefits, was consistent in his opinion that her shoulder had first been dislocated in 1980 or 1981, that that episode had caused a loose body which had subsequently aggravated her shoulder problems, and that osteo-arthritis had developed spontaneously as a result of the trauma in 1980 or 1981.  In 2000, Professor Wallace gave his view that the fall in 1996 aggravated a pre-existing shoulder condition, that of osteo-arthritis.   

45. Given the medical evidence of a pre-existing condition, I do not find the NHSPA decision in Mrs Setchell’s circumstances to be unreasonable, and I do not uphold her complaint.
CHARLIE GORDON
Deputy Pensions Ombudsman

22 March 2007
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