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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs S Gosling FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Royal Mail Pension Plan – Addplan (Addplan) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondent
	:
	Royal Mail Pensions Trustees (the Trustees)


MATTERS FOR DETERMINATION

1. Mrs Gosling claims that she received an illustration for added years in October 1997 which led her to believe that she would be purchasing 4 years 183 days of additional service.  She discovered some years later that as she was a part-time employee, the amount of service that could be bought is significantly less, as her pension will be based on her full time equivalent salary.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. Mrs Gosling joined the Royal Mail Pension Plan (then known as the Post Office Pension Scheme – POPS) in August 1994.

4. Having applied for details of ‘added years’, she received an illustration (the Illustration) from POPS in October 1997.  This Illustration showed that if Mrs Gosling was to contribute an additional 9% of pensionable pay to Addplan between then and her retirement date in August 2007, she would receive a further 4 years and 183 days of scheme service.  In addition, the Illustration showed that her salary at the date of illustration to be £7,021.05.  A note in the illustration says:
‘As Addplan increases your main scheme benefits, you may wish to refer to your POPS booklet and also POPS leaflet No 2.’

5. Mrs Gosling signed an application form on 10 November 1997 which stated:

‘I authorise the deduction of 9% per week/month from my wages/salary in addition to my standard contributions to buy 4 years 183 days.

The deduction will start week/month ending 11/10/1997.  If there is any delay in the deductions starting, I agree to the payment of additional contributions to clear the arrears.  

I understand that my contributions to ADDPLAN will continue until my normal retirement at age 60 or until I leave POPS if this is earlier.’

6. POPS leaflet No. 2 titled “Purchase of Added Years by Addplan” includes:

6.1. Under the section headed “Who can join?”, it states:

“Part-time members may buy Added Years.  However, as they are buying reckonable service, the amount of PENSIONABLE SERVICE bought depends on the hours worked throughout the period of purchase”.

6.2. “Reckonable Service” is defined as service on which pensionable service is calculated.  “Pensionable Service” is defined within the POPS rules as:
“Service on which benefits are calculated. If your service is entirely full-time, pensionable and reckonable service are identical. If you have any part-time service, it counts as a proportion of full-time service, i.e. reckonable at its normal length multiplied by the proportion which part-time hours bear to full-time hours.”

7. The POPSPLUS booklet includes:

“Who is Addplan for?

Addplan is open to all members of the Post Office Pension Scheme (POPS) who are likely to have less than the maximum allowable number of years’ service counting towards their pension. It is designed for those who want to pay extra contributions to buy extra years of service and increase the total benefits they will receive from POPS at retirement.

What Addplan offers  

· Increased main scheme benefits

· extra pension when you retire

· guaranteed pension linked to your pay

· incresed [sic] widow’s/widower’s and children’s pension

· Tax relief on your contribution

How Addplan works

You pay a contribution either regularly from your pay or by cheque as a lump sum. The amount you need to pay depends on your age now and the number of extra years you want to buy.

Example

A man is aged 35 and the pay on which his contributions are based is £7,000 a year. He wants to buy three extra years in POPS. The cost will be 0.79 per cent for each year, so to buy three years it will cost a total of 2.37 per cent of his contributory pay each year up to age 60. Therefore his gross contribution to Addplan for the current year will be 2.37 per cent of £7,000 which is £165.90. The net contribution will be less than this amount, because of the application of tax-relief.

In return for his extra contributions, he will receive a further three years worth of main POPS pension benefits when he retires at age 60.

The cost of buying extra years by a lump sum will be advised on request.

…

What benefits will be provided?

Your main POPS pension benefits will be increased by the number of extra years service you have bought through Addplan. This means extra guaranteed pension for life for you and improved security for your dependents. More information about your main scheme benefits can be found in the POPS booklet.”

8. Mrs Gosling received a statement of her pension benefits in March 2003 which showed that she had accrued to date only 1 year 42 days additional service.  She queried this and made a complaint through POPS’s internal dispute resolution (IDR) procedure.

9. As part of the IDR procedure POPS offered to cancel her Addplan contract and refund all premiums.  The offer was not accepted and is no longer available.

10. Before starting to contribute to Addplan in November 1997, Mrs Gosling saw an independent financial adviser and undertook a full review of her finances.  In respect of POPS, the adviser said:

“I have now had the opportunity to review the documentation and would recommend that you select the Addplan option – i.e. the purchase of added years.  This will substantially enhance the benefits that will be payable to you under the main scheme at age 60.  According to the documentation you are eligible to purchase 4 years 183 days which will cost an additional 9% of your pensionable pay.  Based on a salary of £7,021 this will mean be approximately £40 per month after basic rate tax relief.  This together with the 6% you are paying into the main scheme means you are paying the maximum allowable contribution into the scheme.”

11. Mrs Gosling’s complaint was rejected under the IDR procedures.  She also made complaints about receiving incorrect illustrations and being given incorrect information by POPS’s Pension Service Centre.  POPS has acknowledged and apologised for these errors and corrected them.  They have also offered Mrs Gosling a distress and inconvenience lump sum of £35.  This offer was also not accepted and has now also lapsed.
12. Mrs Gosling remains an active member of the Addplan Scheme.
SUBMISSIONS
13. In responding to the complaint the Trustees have stated: 

13.1. When Mrs Gosling applied for added years she was sent a quotation referring to added years being 4 years 183 days of her part time pensionable salary of £7021.05 in return for 9% of her part-time pensionable pay. 

13.2. The basis of the added years purchased is a 9% contribution to purchase 4 years 183 days.  That information does not need to be pro-rated.  The pro-rating applies only when it is related to full-time equivalent salary and is done only to offset that up-rating to full-time equivalent salary. 

13.3. The initial illustration sent to Mrs Gosling in 1997 did contain limited information, but section 5 of the illustration does refer to further sources of information from the POPS booklet and POPS leaflet No.2.  It was Mrs Gosling’s responsibility to obtain the necessary information before proceeding with the contract.  She could also have taken independent financial advice.

13.4. The definition of reckonable service in POPS rules (the Rules) sets out that part-time service is adjusted “so that each part-time period of Reckonable Service reckons at its full length multiplied by the proportion which part-time hours bear to full-time hours”.  Therefore, Mrs Gosling has been treated entirely correctly in line with the Rules. 

13.5. Mrs Gosling should have been aware that all Reckonable Service for part-time members was pro-rated. For example, if a part-time employee working half the hours and earning £10,000 a year, when they purchase 4 added years, their salary is uplifted to the full time equivalent of £20,000, but only 2 added years are actually purchased.  The actual additional pension bought is the same whether the part-time or full-time equivalent calculations are used.

13.6. Mrs Gosling’s 9% additional contribution was based on part-time earnings.  For part time employees POPS up-rates salary to the full-time equivalent while reducing service accordingly.  This does not affect the available benefits but means that employees with different periods of varying hours can have their all their benefits worked out in a single calculation.  This is a method used by many pension schemes.  

13.7. The benefits being earned by Mrs Gosling are as set out on the illustration; she will accrue 4 years 183 days of scheme service, based on her part-time salary.  The calculation however is adjusted to take account of her full-time equivalent salary.
13.8. If it is assumed that there is a contract between Mrs Gosling and the Trustees, the terms of that contract must incorporate by reference the POPS booklet and POPS leaflet No. 2., which are referred to in note 5 in the notes to the Illustration.  The relevant sentence clearly indicates that in order to understand how the scheme benefits will be increased the member must look to the POPS booklet and leaflet No. 2.  These documents are therefore incorporated into the contract by reference, and the Illustration alone cannot be regarded as containing the whole terms as it does not explain at all how scheme benefits will be calculated in the light of added years purchased by the AVCs.

13.9. In Smith v South Wales Switchgear (1978) 1 ALL ER 18, it was held by the House of Lords as follows:

Lord Fraser: “The reference [to the external document] clearly shows that the respondents intended to include [its contents] in the contract. The appellants never raised any objection to their incorporation, nor any question as to their terms …”

Lord Keith: “[The contract] clearly indicated the manner in which the terms of these conditions could be ascertained, and that was sufficient in law, unconditional acceptance having followed, for their incorporation into the contract”.

Such an approach by the courts commonly arises in the context of employment contracts, where reference will be made to staff handbooks and manuals, which are then treated as part of the contractual terms.

13.10. A similar analysis to the construction of communications to pension scheme members was adopted by the Courts of Appeal in Steria v Hutchison (2000) 64 PRLR and the court said the following:

“This warning that the interpretation of the booklet must be read subject to the Trust Deed and the Rules makes it impossible for Mr Hutchison to establish reliance on the statements in [the] 1991 booklet and in the letter summarising it as an enclosed document without reference to the Trust Deed or to the Rules.” (para 69)

If the booklet and the leaflet had been consulted by Mrs Gosling she would have been able to understand how the added years would relate to the calculation of her scheme benefits at retirement.

13.11. If the argument in 13.8 above were rejected, it could be argued that there is no suggestion in the Illustration or the application form taken alone that the salary to be taken into account when calculating pension based on payment of those AVCs would be uprated to a full time salary equivalent.  The only salary figure mentioned in the Illustration is her part time salary. Therefore if the maximum service for pension calculation purposes to be credited to Mrs Gosling in respect of her AVCs (assuming she continues in pensionable service to Minimum Retirement Date) is 4 years 183 days, then the Trustees are entitled within the terms of any such contract to calculate her extra benefits based on her actual part time salary, rather than applying any notional full time salary equivalent.  This approach would give her the most that she could have possibly bargained for.  

14. Mrs Gosling says:

14.1. She is not a pension expert and has no way of working out her additional pension other than the 4 years 183 days given to her on the Illustration. 

14.2. The POPS leaflet No 2 was only made available on request and should have been sent as a matter of course with all Addplan applications and enquiries.  The most important and relevant information required when considering contributing to Addplan is the number of extra years the member is able to purchase and how much this will cost the member.  All this information was provided on the Illustration, and nowhere on the Illustration does it state that the figures are only relevant to full time employees’ salaries. 

14.3. The POPS leaflet No. 2 she had received did not state that illustrations are based on full-time salary and she understood from correspondence with the pensions department that the covering letter would have stated the same information.  

14.4. All relevant information concerning how added years are applied to part-time employees should have been provided at the time that the contract was being taken out.  The annual statements she receives gives details of her full-time equivalent salary and reduced pension – the illustration she was given in 1997 should also have done so in order to be clear.  In its actual form the Illustration was misleading.

14.5. If she had accepted the offer of a refund she would have lost out on the added scheme service that had been accrued.  The money was not going to be paid with interest and she would have therefore additionally lost investment opportunities for that time.  

14.6. She did not know for certain what action she would have taken had she been aware in 1997 of the actual potential added years she could have purchased under Addplan.  If she had known, Addplan would certainly have not looked so favourable so she may not have made contributed to it. 

14.7. With regard to the Trustees’ claim that the terms of the contract must incorporate by reference the POPS booklet and POPS leaflet No. 2, if this was the case, these should have been sent as a matter of course with the Illustration and the application form.  The wording on the Illustration states “you may wish to refer” to the POPS booklet and POPS leaflet No. 2, and not you must refer to these documents.
14.8. The application she signed should have included the statement that she had read, understood and agreed the terms and conditions, as this was part of the contract.  This was not the case.

14.9. The Illustration and application form should have included the vital information regarding part time employees and added years being pro rata beside the added years figure.  

14.10. With regard to the argument that there is no suggestion in the Illustration or the application form taken alone that the salary to be taken into account when calculating pension based on payment of the AVCs would be uprated to a full time salary equivalent, the Illustration states salary at illustration date, not pensionable salary.  In addition, under the Scheme pensions are calculated on pensionable salary at retirement date and not salary at the time of joining the Scheme.  She cannot see how the pension calculation formula can be changed. At no time has she received any terms and conditions stating that the Trustees can change the way the pension will be calculated on retirement.  
CONCLUSIONS
15. Mrs Gosling entered into a contract with the Trustees when she agreed and started paying contributions to Addplan.  The terms are set out in the Illustration and the application form that she completed in November 1997.  These clearly state that Mrs Gosling would pay an additional 9% of her salary each month in exchange for an additional 4 years 183 days of pensionable service.  The Illustration sets out Mrs Gosling’s part-time salary. There is nothing in those terms which gives any indication that because Mrs Gosling is a part time employee 9% of the quoted salary would provide any less service than was specified.  Nor is there any indication either within that documentation or more generally in the documentation provided by the Scheme that in order to be credited with that amount of service she would need to pay 9% of the equivalent full time salary.

16. I accept that note 5 in the notes to the Illustration referred Mrs Gosling to the POPS booklet and the leaflet No 2.  However, I can see nothing in those documents or the POPSPLUS booklet which would indicate that the contract was other than stated in the third sentence of paragraph 15.
17. The POPS leaflet No. 2 clearly states that the amount of “Pensionable Service” bought depends on the hours worked throughout the period of purchase.  It also sets out the definition of “Pensionable Service”, as defined under the POPS rules, as being service on which benefits are calculated and that part-time service counts as a proportion of full-time service.  But again I see nothing in that leaflet to indicate that Mrs Gosling was buying anything other than the 4 years 183 days additional service as shown on the Illustration. 
18. The position would have course been different had the illustration quoted the equivalent full time salary for her post.  But it did not.  The only salary figure shown on the Illustration is Mrs Gosling’s part time salary.

DIRECTION
19. Whether by error or design, the Trustees notified the member that her proposed contribution based on that stated salary would buy her 4 years 183 days added service in the Scheme.  The Trustees need to honour that statement.  Provided Mrs Gosling maintains her contributions until her Minimum Retirement Date at the rate of 9% of her part time salary she should be credited with 4 years 183 days as set out on the Illustration.  

DAVID LAVERICK

Pensions Ombudsman

30 April 2007
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