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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr G Camilleri FILLIN "Enter Complainant's name" \* MERGEFORMAT 

Scheme
:
Opus Pension Scheme FILLIN "Enter Scheme name" \* MERGEFORMAT 

Employer 
:
Willis Group Holdings Limited (Willis)

Trustees
:
The Trustees of the Opus Pension Scheme

MATTERS FOR DETERMINATION 

1. Mr Camilleri says he was promised a pension equivalent to two thirds his final salary at age 60 which he agreed on terms to defer to age 62.  The Employer does not agree that Mr Camilleri is so entitled.  

2. Mr Camilleri named Opus Insurance Services Limited/Opus Holdings Limited as respondents to his application and the Group Chief Executive, Mr Ian Brice.  As Mr Brice was acting in his capacity as an officer of the company Mr Camilleri’s application was treated as having been made only against the successor to Opus Holdings Limited.  Mr Camilleri later joined the Trustees as respondents to his application.    

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

4. Mr Camilleri was born on 26 November 1941.  He was employed by C E Heath (UK) Limited and joined that company’s pension scheme, the Heath Lambert Group Pension Scheme (the Heath Scheme) which is a final salary scheme.  Mr Camilleri made Additional Voluntary Contributions (AVCs) to that scheme.  C E Heath (UK) Limited then became part of Opus Insurance Services Limited (part of Opus Holdings Limited).  Mr Camilleri decided against transferring his benefits in the Heath Scheme to the Scheme and became a deferred member of the Heath Scheme.  He joined the Scheme, which is a money purchase scheme and he made AVCs to the Scheme.  

5. In November 2004 Opus Holdings Limited was acquired by Willis.  References to “the Employer” denote whichever company is, in the context, appropriate.  

6. In 1998 Mr Camilleri had commenced discussions with the Employer with a view to retiring early at age 60 (his normal retirement date being his 65th birthday).  Mr Camilleri wrote to the Employer on 21 June 1999.  His letter included the following:

“My understanding of the proposition is that I retire officially on the 26th November 2001 at a pension equal to 2/3rds of salary.  For the first two years the pension will be paid to me by Opus Holdings Ltd, who will maintain my services as a consultant.  At the age of 62 I will draw the pension from the Insurers.

I am pleased to confirm to you that I find the above acceptable and would like to proceed on this basis.  However, I have a number of questions and should appreciate it if you could clarify some points.

7. The letter went on to set out a number of queries, about, amongst other things, whether the pension would be based on Mr Camilleri’s current salary or his final salary at age 60, index linking and Mr Camilleri’s AVCs.  Mr Camilleri also posed the following question:

“After age 62 will the pension be paid partly by the Heath Scheme, Heath (special contributions) and the Opus Scheme or am I expected to move my funds from Heath to Opus?”

8. On 1 July 1999 the Employer wrote to Mr Camilleri saying:

“Our proposition is that:

· You retire officially on 26 November 2001, when you attain Age 60 years, at a pension equal to 2/3rds of your then salary.

· You defer drawing any pension until you attain Age 62 years but, for the period between Age 60 and Age 62 you will be offered a Consultancy Agreement with a Consultancy Fee equal to 2/3rds of your salary at Age 60.

· No pension contributions will be made during the period from Age 60 to Age 62.

· At the Age of 62 the Consultancy Agreement will cease and you will draw your pension. (At that time we will, as agreed, discuss the possibility of a continuing but reduced Consultancy Agreement).”

9. The letter went on to deal with the queries raised by Mr Camilleri in his letter of 21 June 1999.  The letter stated, amongst other things, that the pension would be determined as 2/3rds of Mr Camilleri’s final salary at age 60, payable from age 62, and index linked at 5% or RPI, if less, with a 50% widow’s pension, index linked on the same basis.  There was also a guarantee period of 5 years.  The Employer said that AVCs had been taken into account and went on:

“In an attempt to answer your query regarding the amount of pension receivable excluding the AVCs, I can confirm the split of receivable pension were you to retire at Age 60 on a salary of £36,000, with a pension of £24,000, ie 2/3rds of that figure.  This would be:

Heath Scheme 



£19,000

Heath (special contributions)


£     500

OPUS Scheme 



£  1,800

AVCs





£  2,700

Total





£24,000

10. In relation to Mr Camilleri’s query about transferring his Heath Scheme benefits to the Scheme the letter said:

“This will be at our discretion as we are guaranteeing to provide the benefits outlined.” 

11. There was further correspondence and a number of telephone conversations also took place.  The Employer wrote to Mr Camilleri again on 11 August 1999, saying:

“It would appear that you are correct in stating that, under the Heath Scheme, your pension will increase by 5% per annum compound.  In these circumstances, your pension under our proposal will be similarly index linked.

You may take the maximum amount of tax free cash available when you retire at Age 60, with a resultant, proportionate, reduction in the amount of pension payable.

Your suggested compromise that you accept a fixed “pension” (Consultancy Fee) from OPUS for two years up to Age 62, but that the pension proper will include the 5% indexation for the two years between Age 60-62, is acceptable.

All other conditions are as outlined in my letter to you dated 1 July, and I am confident that you now have the deal which you are seeking.

I will be grateful, therefore, if you will confirm to me in writing that you are happy to proceed, so that we may put appropriate arrangements in place.  This matter has now been dragging on for some considerable time and I am anxious that it is now brought to conclusion.”

12. Mr Camilleri wrote on 19 August 1999 confirming his acceptance and requesting contractual terms for signature.  The Employer wrote on 7 September 1999 including the following paragraph:

“You have asked for contract conditions for perusal and signature but, as far as I am aware, we have already achieved a contract via our exchange of correspondence.  I will, however, check the position with the Personnel Department to establish if any additional documentation is necessary.”

13. Mr Camilleri wrote on 22 September 1999 pressing for a written agreement.  The Employer replied on 28 September 1999 promising to “ensure that the agreement …reached .. is set out in a formal way and is “cast in stone”.  In the event, no agreement was drawn up.

14. A meeting took place with two personnel consultants (engaged by the Employer) and Mr Camilleri on 11 September 2001 to discuss arrangements relating to Mr Camilleri’s consultancy agreement, pension and other benefits.  Subsequently the Employer suggested, in a letter dated 24 October 2001 that, instead of a consultancy agreement, Mr Camilleri remain in employment (with benefits such as life assurance, health cover, company car etc) on a part time basis.  That letter said that he would become a deferred pensioner in the Scheme on 31 December 2001.

15. Mr Camilleri wrote on 22 November 2001.  He said:

I have …. decided to accept your offer of part-time employment with effect from the 1st December 2001 until 30th November 2003 when my pension will be paid as agreed … in 1999 and confirmed by you during our meeting of the 11th September this year.” 

16. Mr Camilleri expected his pension to be put into payment from 26 November 2003.  He learned at a meeting on 21 November 2003 that arrangements for the payment of his pension had not been put in place.  Mr Camilleri wrote to the Employer on 25 November 2003.  His letter said, in part:

“…. I thought I would wrote to you having now recovered from the surprise and shock at finding that my pension, due to start on 26th November, is not in place.  I accept your assurance that you are not seeking to renege on our agreement made in 1998/1999 but, in view of the cost involved, you would like to explore other avenues which may be more cost effective for [the Employer] but still provide the same benefits to me.  

… As a temporary measure you suggested that, for the time being, I continue to remain on the …  payroll with all the existing benefits but not having to report for work. [You] The Employer] thought a period of two months should be sufficient to give you time to explore other avenues.  You thought that there should not be a time limit in case we overrun the period selected.  From my point of view, I would like this to be as short as possible, certainly no more than a few weeks.  I ….hope that you may come up with an alternative solution for my consideration before the end of December 2003.”

17. The Employer wrote to Mr Camilleri on 28 November 2003.  The letter included the following:

“As I told you when we met, we have created a problem for ourselves as a result of our desire to meet your request for special treatment at the time when your wife was still alive but was very seriously ill.  I have confirmed to you that we are not seeking to renege on the agreement that we reached.  However, I am requesting reciprocation from you in the form of your indulgence whilst we seek an equitable solution to the problem.”

18. In the meantime, Mr Camilleri remained in employment.  The matter had not been resolved by 5 April 2004 and Mr Camilleri wrote to the Employer saying that he regarded the situation as unsatisfactory and that he wanted the matter of his pension resolved.  The Employer replied on 27 April 2004 saying that as Mr Camilleri no longer wanted the existing arrangement to continue (whereby he continued to be employed on a part time basis) his employment would be terminated on 1 June 2004.  Mr Camilleri instructed solicitors, Mills & Reeve, who wrote to the Employer on 7 May 2004 saying that Mr Camilleri wanted the current arrangement to continue, in the short term, to enable his pension arrangements to be concluded.  The Employer replied saying that Mr Camilleri’s employment could continue until 30 June 2004.  Mills & Reeve replied, referring to the agreement reached in 1999.

19. On 21 June 2004 the Employer wrote to Mr Camilleri saying that he had been reinstated in the Scheme for the period November 2001 to May 2004 by way of a one off payment by the Employer of £12,795.15.  The letter said that the Employer contributions would continue whilst Mr Camilleri remained employed.  However, the next day the Employer wrote to Mr Camilleri saying:

“As you are aware an agreement was reached between yourself and Opus in 1999 whereby you would retire early in November 2001.  That agreement was subsequently varied by mutual consent and you were employed between November 2001 and November 2003 on a two year fixed term contract.

Since November 2003 there has been no formal agreement concerning your continued employment with Opus.  For reasons you are aware of, Opus have continued to pay you even though it was agreed that you would not, and have not, undertaken any work.

This arrangement cannot continue indefinitely and therefore we are writing to inform you that your employment will be terminated upon one month’s notice from 30 June 2004.  Your final date of employment will be 30 July 2004.”

20. Mr Camilleri made arrangements for his Heath Scheme benefits (including his AVC benefits) to be put into payment from 1 August 2004.  His Scheme benefits and AVCs were not put into payment.

21. The Heath Scheme has since commenced winding up.  Mr Camilleri, as a pensioner member and therefore entitled to priority in the winding up, has been informed that from 1 October 2005 his pension will be reduced by 10%.  He has also been told that the 5% per annum indexation will depend on the movement in the Limited Price Index capped at 2.5% per annum and that indexation will only apply to that part of Mr Camilleri’s annuity secured after 6 April 1997.  The annual increase granted in January 2006 amounted to only £21.72.
SUBMISSIONS

22. Mr Camilleri says the Employer promised in writing to provide him with a pension of 2/3rds final salary at age 60.  Mr Camilleri says that it was agreed that he would defer drawing his pension for 2 years ie until his 62nd birthday and that for that 2 year period he worked as a consultant for a fee equal to his pension.  The consultancy fee was fixed for 2 years but the pension when paid would benefit from annual increases of 5% during the 2 year period of deferment.  Mr Camilleri says that the Employer is now refusing to honour the agreement reached.  

23. As at August 2004 when his benefits from the Heath Scheme were put into payment, Mr Camilleri received an annual pension of £19,993.80 from the Heath Scheme.  His Heath Scheme AVCs purchased an additional pension of £1,636.50 a year.  Mr Camilleri has produced a letter from his financial advisers, MHA, setting out that his Scheme benefits could have purchased (from Prudential) an annuity of £1,340.76 per annum.  His Scheme AVCs could have purchased (again from Prudential) an additional pension of £245.04 per annum.  If Mr Camilleri had accepted those quotations his pension payments would have totalled £23,216.10 per annum.  Mr Camilleri says that because annuity rates have fallen the annuities that he could now purchase with his Scheme benefits are less.  

24. He accepts that as it was his decision not to go ahead in August 2004 he could not now claim the (higher) amounts he could then have purchased.  Mr Camilleri’s salary at the time of his 60th birthday (November 2001) was £39,960.  Two thirds of that figure is £26,640.  Adding 5% escalation at November 2002 increases that figure (by £1,332) to £27,972 and a further 5% escalation at November 2003 adds another £1,398.60, which makes £29,370.60 per annum (£2,447.55 a month).  He claims the difference between that figure and the amounts actually received.  

25. Mr Camilleri incurred legal fees totalling £4,938.65 and he emphasises that the matter has caused him a great deal of worry and stress.  He suggests that the amounts overpaid, as mentioned further below, ought to be disregarded as compensation.  

26. Mr Camilleri accepts that for the period November 2003 to July 2004 he was paid a gross salary in excess of the pension payments that he would have received had his benefits been put into payment from his 60th birthday on 26 November 2003.  During that period Mr Camilleri was paid the following gross salary amounts:

December 2003

£5,678.32

January 2004

£1,681.51

February 2004

£3,112.38

March 2004


£2,839.04

April 2004


£2,839.16

May 2004


£2,839.16

June 2004


£2,839.16

July 2004


£4,376.08

TOTAL          £26,204.81 

27. Mr Camilleri says that the December 2003 payment included holiday pay of £685 and a Christmas bonus of £250 which sums should have been paid to him in November 2003 but were delayed and so should not be taken into account.  The July 2004 payment also included holiday pay of £1,536.92 which Mr Camilleri accepts he would not have received had his employment not continued.  Mr Camilleri points out that National Insurance Contributions (NICs) were deducted from the salary payments but would not have been deducted from pension payments.  Mr Camilleri says that as he was over 60 NICs were not payable by him in any event and should be refunded to him.  

28. The Employer’s solicitors say that in or about 1998 Mr Camilleri’s wife became seriously ill and he commenced discussions with the Employer about the possibility of retiring early so that he could spend more time with his wife.  Although a consultancy agreement was drawn up in relation to the period November 2001 to November 2003, Mr Camilleri did not take up his consultancy.  His wife died in December 2000 and it was then agreed that Mr Camilleri would remain as an employee on a 2 year fixed term contract until 24 November 2003, his 62nd birthday, when his employment would then cease.  The Employer argues that it cannot be bound by any agreement reached in 1999 on facts and circumstances which changed fundamentally so that Mr Camilleri did not retire in 2001.

29. On behalf of the Trustees, the same solicitors said that the Trustees had not been informed of any arrangements in 1999 pertaining to Mr Camilleri’s pension benefits.  They consider the matter to be a dispute between Mr Camilleri and the former Employer.

30. Mr Camilleri has responded that his personal reasons at the time for seeking early retirement were not relevant and none of the correspondence at the time referred to his wife’s ill health as an issue or a condition forming part of the agreement.  Mr Camilleri suggested that the Employer had entered into an agreement to assist him but also to save paying his full salary for the 5 years before Mr Camilleri’s normal retirement age of 65.  Mr Camilleri said he made it clear from the outset that he would work to 65 if a full 2/3rds pension was not achievable at age 60.  Mr Camilleri further said that the Employer had not warned him that working part time instead of on a consultancy basis would change the agreement reached.  

31. Mr Camilleri says that the Employer knew that Mr Camilleri had opted for preserved benefits in the Heath Scheme.  Mr Camilleri says that the Employer had not objected to his decision not to transfer his Heath Scheme benefits to the Scheme and it was “entirely at [the Employer’s] discretion as to how [Mr Camilleri’s] pension was to be achieved.  

CONCLUSIONS

32. Essentially Mr Camilleri’s case is that the Employer entered into an enforceable agreement with him about the benefits that Mr Camilleri would receive following the termination of his service.  The essential elements of an enforceable contract are offer and acceptance, consideration and an intention to create legal relations.  All of those elements were present.

33. The Employer’s offer is set out in the letters dated 1 July and 11 August 1999.  Mr Camilleri confirmed his acceptance of the offer in his letter dated 19 August 1999.  That arrangement has all the elements necessary to form a binding contract.  His continued service after 19 August 1999 could amount to valuable consideration.  Performance of existing duties (such as those under a contract of employment) can amount to good consideration.  I do not see that the Employer can argue successfully that there was no intention to create legal relations.  The Employer’s letters dated 11 August, and 7 and 28 September 1999 indicate that the Employer intended to enter into a legally binding agreement with Mr Camilleri.  I find that exchange of correspondence (as the Employer itself admitted in its letter of 7 September 1999) constituted a binding agreement.  

34. That the motivation for the agreement may have been to accommodate Mr Camilleri’s difficult personal circumstances at the time and that those circumstances changed does not to my mind affect the enforceability of that agreement.

35. What could make the terms of that agreement unenforceable, however, is a subsequent agreement by the parties to abandon that agreement and to substitute another or to vary the terms of the agreement.  

36. There was clearly an agreement to vary the terms so as to change Mr Camilleri proposed role as a consultant and replace it by a fixed term contract of employment. This was confirmed by the Employer’s letter dated 24 October 2001 and accepted by Mr Camilleri in his letter dated 22 November 2001.  Thus the agreement was varied to that extent.  There remained however an agreement on the part of the Employer to provide the agreed pension to Mr Camilleri as from his 62nd birthday on 26 November 2003. The Employer recognised by its letter of   28 November that such an agreement subsisted but that the Employer had failed to meet its terms.   

37. In the event, Mr Camilleri’s employment continued until 30 July 2004. Applying a legal analysis to what was happening during this period it seems to me that Mr Camilleri was refraining from enforcing the terms of that agreement in exchange for which he was being treated as still in employment although in fact he was not undertaking any work. That arrangement was brought to an end by the unilateral termination of Mr Camilleri’s employment by the Employer. Thereafter Mr Camilleri has sought to enforce the terms of the agreement.  

38. I turn now to the effect of the agreement reached.  The agreement refers to Mr Camilleri’s “pension”.  In fact, and as the Employer was clearly aware (see, for example the Employer’s letter dated 1 July 1999 referred to above) Mr Camilleri’s benefits are made up from several sources: the Heath Scheme and the Scheme with additional amounts derived from his AVC benefits under both schemes.  In practical terms,  the Employer agreed to “top up” the combined pension benefits Mr Camilleri would receive in order to ensure that he received an amount payable from his 62nd birthday equivalent to 2/3rds of his final salary (at age 60).     

39. The Employer appears to have given some thought as to the total amount of pension that Mr Camilleri’s Heath Scheme and Scheme benefits, together with his AVC funds, would purchase (see the Employer’s letter dated 1 July 1999).  By that date  Mr Camilleri had become a deferred member of the Heath Scheme, so that his benefits from that scheme had crystallised.  However in the event there was a shortfall.  Mr Camilleri’s final salary had increased and taking into account the indexation promised, his Scheme benefits, including his AVCs, were insufficient to bridge the gap and bring his total pension payments up to the figure promised.  

40. There is no suggestion that the Employer sought to augment Mr Camilleri’s Scheme benefits by way of additional contributions to the Scheme (aside from the one off payment of £12,795.15 to reinstate Mr Camilleri in the Scheme during the period of his part time employment) to ensure that the total benefits promised to Mr Camilleri were fully funded in the Scheme (after taking into account his Heath Scheme and AVC benefits).  

41. The Trustees knew nothing about any special arrangements for Mr Camilleri and I do not uphold any complaint against the Trustees.   Mr Camilleri himself is unclear how the benefits promised would be funded, saying that it was “at the Employer’s discretion.”  That the Employer failed to make appropriate arrangements through the Scheme does not relieve the Employer of its obligation to meet the terms of its (varied) contract with Mr Camilleri.  

42. Mr Camilleri had expected to receive, from his 62nd birthday on 26 November 2003, total pension payments of £2,447.55 per month or £29,370.60 per annum.  As set out in paragraph 23 above, Mr Camilleri’s total benefits (had all his benefits been put into payment from August 2004) would have amounted to £23,216.10 per annum which leaves a shortfall of £6,154.50 per annum or £512.87 per month as at August 2004.  That amount of that shortfall is not fixed and will increase from November 2004 when a further 5% escalation is to be applied. The precise amount of the shortfall will however depend on the level of escalation applied to Mr Camilleri’s other benefits.  In that respect, Mr Camilleri has been told that 5% annual indexation will not be maintained in respect of his Heath Scheme benefits.  

43. I think the best way of approaching the matter is to take the view that the Employer is responsible for the shortfall as at August 2004 plus a further 5% indexation thereon as from November 2004.  That would increase from November 2004 the Employer’s liability to £538.13 per annum.  

44. Mr Camilleri’s part time employment continued until the end of July 2004.  During the period 26 November 2003 to 30 July 2004 he was paid the amounts set out in paragraph 24 above.  So for that 8 month period he received payments totalling £26,204.81 which compares with the £19,580.40 he had expected to receive for the same eight month period, had all his pension benefits been put into payment from 26 November 2003.  Mr Camilleri did not therefore suffer any financial loss in respect of that period and in fact was paid £6,6624.41 more.  That overpayment can be set against the monthly shortfall from August 2004 (when Mr Camilleri’s benefits were put into payment).  

45. I am not prepared to disregard the amounts of £250 and £685 which Mr Camilleri says should have been paid earlier. It would be logical for any Christmas bonus to be paid in December rather than earlier.  As regards the holiday bonus I am not prepared, some years after the event, to investigate whether it should have been paid earlier than was actually the case.  Nor should Mr Camilleri receive a sum to reimburse him for NICs.  Contrary to what he suggests, employee NICs are payable by employed males who have reached age 60. 

46. The shortfall was £512.87 per month from August to November 2004 and £538.13 thereafter so the overpayment of £6,6624.41 was exhausted by August 2005 (with Mr Camilleri underpaid by £270.24).  Taking into account that sum and underpayments up to (and including) November 2005 gives a sum owing to Mr Camilleri of £1,884.63 which the Employer should pay to him.  From November 2005, if a further 5% is added, the £538.13 increases to £565.03.

47. I have considered whether to require the Employer to continue to fund Mr Camilleri’s “top up” benefits on an on going basis or to purchase for Mr Camilleri an annuity.  The latter course is the more preferable for Mr Camilleri as otherwise the continuance of the payments to him will depend on the Employer’s continued solvency and willingness to pay.  Accordingly I have directed the purchase of an annuity, to commence from 26 November 2005 of £565 per annum.  The annuity should provide for escalation at 5% per annum (both in respect of Mr Camilleri’s benefits and any widow’s pension) which accords with the agreement reached.  The guarantee period should be 3 years, to reflect the fact that of the 5 year period agreed from November 2003, 2 will have passed.

48. The Heath Scheme is now in winding up and Mr Camilleri has been informed that his pension from that scheme is to be reduced from 1 October 2005 by 10%.  His benefits under that scheme are index linked at 5% per annum, which Mr Camilleri has been told is likely to be reduced to 2.5% per annum.  Those reductions in Mr Camilleri’s benefits stem, not from the Employer’s failure to adhere to the agreement reached, but in consequence of the Heath Scheme being wound up in deficit.  Such an event would not have been in the contemplation of the parties when the agreement was reached and I see no reason to expect the Employer to be responsible for any shortfall arising in consequence thereof.  

49. As to Mr Camilleri’s legal fees I accept that it was not unreasonable for him to have instructed solicitors to pursue his grievance.  I am making an appropriate direction.  

50. I accept that Mr Camilleri has suffered anxiety and distress as a result of the Employer’s reluctance to meet what I have found to be its contractual obligations. The amount awarded below however takes into account that during the period November 2003 to July 2004 Mr Camilleri did not suffer any loss of income and was in fact paid more.  Taking into account that Mr Camilleri’s legal fees will also be reimbursed I am not persuaded that a further payment in respect of distress and inconvenience is warranted. 

DIRECTIONS

51. I direct the Employer within 14 days of the date of my final Determination to pay to Mr Camilleri the sum of £1,884.63.   

52. The Employer shall purchase for Mr Camilleri an annuity commencing 26 November 2005 to provide Mr Camilleri with £565 per month or £6780 per annum.  The annuity is to provide for 5% per annum escalation, a 50% surviving spouse’s benefit (with 5% per annum escalation) and a 3 year guarantee period.   

53. I direct the Employer to pay to Mr Camilleri’s reasonable legal costs in pursuing the matter.  If the parties cannot reach agreement as to what those costs should be they can revert to me for the costs to be taxed.

DAVID LAVERICK

Pensions Ombudsman

17 July 2006
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