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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr I George

	Scheme
	:
	Armed Forces Pension Scheme (AFPS)

	Manager
	:
	The Ministry of Defence (the MoD)


MATTERS FOR DETERMINATION 

1. Mr George has complained that his Armed Forces Pension Scheme (AFPS) pension that he earned as a “Regular” member of the Royal Air Force (RAF) was abated when he took up employment in the RAF Full Time Reserve Service (FTRS). He is of the opinion that this abatement should be on an ‘Inter-Service’ basis and should therefore have ceased at the Scheme’s normal retirement age (55).  Mr George has also complained that he received conflicting information over a period of three years regarding his pension rights.  He is seeking the reinstatement of his abated pension for the period January 2000 to April 2002. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME BACKGROUND 

3. FTRS was introduced by the Reserve Forces Act 1996 (RFA96). RFA96 included provision for pension arrangements to be made for members of the FTRS. Initially arrangements for the FTRS were included in the AFPS but, subsequently, pension arrangements for the FTRS were set up under regulations made under RFA96. The Reserve Forces Pension Scheme (RFPS) was introduced for all new entrants from 6 April 2005. Prior to this FTRS pensions were granted under a dispensing warrant with direct approval from HM Treasury, i.e. each payment was authorised by HM Treasury.

4. The MoD acknowledge that there was a delay in setting up the new pension arrangements (referred to as the Reserve Forces Pension Scheme (RFPS)). They say that this was due to protracted negotiations between themselves, the Inland Revenue and HM Treasury.

5. Since 1997 members of the Full Time Reserve Service (FTRS) with a regular AFPS pension in payment were, until April 2005, subject to in-service abatement as they had been re-employed by the Armed Forces and the later service was classed as pensionable under the AFPS. When the new pension scheme for the FTRS (Reserves Forces Pension Scheme) was introduced HM Treasury ruled that in–service abatement would still apply as it had done since 1997. 

6. Abatement of the AFPS pensions is authorised by Queen’s Regulations for the RAF, Chapter 47. Paragraph 3265 does not make a distinction between in-Service and inter-Service abatement. 
7. The HM Treasury Abatement Policy Statement, dated 22 December 2006, provides:

“Inter-service abatement 
A public service pension is not normally abated when a pensioner is employed in a different service covered by a different public service pension scheme. The one exception is where an individual is re-employed in a post covered by a different pension scheme without going through an open competition and is employed  before the normal retirement age for the scheme which pays his pension. Inter-service abatement ceases when the pensioner reaches the normal retirement age of he scheme from which they draw a pension (or where NRA is difficult to determine, compulsory retirement age).”
8. The Queen’s Regulations, “ Pensionability of full Time Reserve Service”, Chapter 47, Para 3265, states:- 

“Abatement of Pension 
(1)
Any Service pension in issue in respect of former regular service to a member of the Reserve Forces who undertakes a period of full-time reserve service will be subject to abatement from the commencement of the period of full-time reserve service. A reservist whose pension is subject to abatement under this clause may retain that amount of his basic rate pension which, when added to his basic pay on commencement of the period of full time reserve service, equals the basic pay he was receiving on the last day of regular service, uprated by the same percentage of Pension Increases applicable to the code under which his accrued pension was assessed. Subsequent increase in pay rates, or in the Pensions Increases payable on the code under which his accrued pension was assessed, will not lead to a reassessment of the amount of pension being paid; but a change in the rank at which the reservist is serving will lead to such a reassessment.

(2)
Any award of preserved or immediate pension in respect of former regular service which has been subject to abatement, in whole or in part will be re-instated on completion of a period of full time reserve service. Where applicable a second pension may be awarded under the provisions of Clause 3263 (1).

(3)
Where an officer or airman who has commuted a part of his pension is re-employed and his pension is subject to abatement in whole or in part under clause (1), a reduction equal to the annual amount of pension commuted will be made to his pay or pension as appropriate.”
9. The Scheme booklet : “Notes on Pension Benefits for Full Time Reserve Service (FTRS)” includes:
“This guide explains in simple question and answer terms, the pension implications for personnel who are entering or considering an FTRS engagement.

Nothing in this guide over-rides anything set out in the appropriate regulations.

Full details of the pension scheme can be found in QRs (RAF)…

Am I a Member of the AFPS?

Unless you already opted out, immediately you start your FTRS engagement you will automatically be a member of the AFPS…
If you have an AFPS pension in payment already:
Your pension or retired pay will be stopped or abated with effect from your first day of paid service. If this has not been arranged already, or you are not sure that it has, you must contact RAF Pensions Branch immediately…………If the terms of your FTRS engagement change significantly then the abatement will be recalculated……
Is there any Ceiling or Limit on Maximum Benefits?

Yes, there is a  cap or limit on the total amount of pension benefit that you may receive in retirement from all and every sources. The limit is required by the Inland Revenue(tax) regulations. For AFPS members the maximum pension or retired pay limit is set at the better of:

· 50% of actual final basic pay, or 

· Current maximum regular rates of retired pay or pension for your rank. These are set at 48.5%of the representative pay for your rank”
10. An Announcement, dated September 2003 from Service Personnel Policy concerning the new pension arrangements for FTRS 

“At this stage the new RFPS is awaiting final approval. More information will be issued in the coming weeks. In the meantime, some of the main differences between the present pension rules and the new RFPS are summarised below.

Abatement of AFPS pension:- 
 Present FTRS Pension rules: AFPS pension is abated throughout FTRS commitment 
New RFPS pension rules: Abatement of AFPS pension ceases/does not apply beyond age 55”.
MATERIAL FACTS

Background

11. Mr George retired from the RAF on 23 November 1999 after 38 years and 10 months unbroken active service.  During his service, he accrued 37 years’ qualifying service in the Scheme, which meant he was entitled to the maximum pension.  
12. Following retirement Mr George applied and was accepted for service with the RAF FTRS in the rank of Warrant Officer. Enclosed with the RAF’s letter of acceptance, dated 14 August 1999, was a leaflet entitled “Notes on Pension Benefits for Full Time Reserve Service (FTRS).” 
13. Mr George was given a 4-year FTRS contract, which commenced on 4 January 2000. His service was extended and his contract eventually expired on 23 November 2004. His application was on closed competition terms.
14. Mr George’s AFPS pension was abated for the period 4 January 2000 to 31 March 2002 inclusive because his commitment was full-time in the RAF Reserve for this period. Mr George commenced part-time service on 1 April 2002, so the abatement ceased.

15. In March 2003, Mr George was advised by RAF pensions  that the Rules of the AFPS on re-employment reflected what was said to be Inland Revenue rules that members may not earn more than a pension scheme’s maximum rate of pension or 50% of final pay, whichever is the higher. 
16. Mr George complained under the Internal Dispute Resolution Procedure. The MoD responded on 24 April 2003. The letter stated:

“Your Complaint

Is that you should receive additional Armed Forces Pension Scheme (AFPS) benefits for your period of Full Time Reserve Service (FTRS) when you retire.

How the rules were applied in your case
You should have received from RAF Pensions a detailed explanation regarding the benefits, which should be due to you, when you finally retire from Full Time Reserve Service. However, I attach a copy of this information in case the original has gone astray. As you will see, it confirms the rules of the Armed Forces Pension Scheme (AFPS) on reemployment, Queen’s Regulations Chapter 47,paragraph 3263(5), which reflect the Inland Revenue rules that members may not earn more than a pension scheme’s maximum rate of pension of 50% of final pay.

As such the AFPS managers have instructed that, notwithstanding any previous information given, this means that where a member has received the full career rate of pension at the end of Regular service and is subsequently reemployed in FTRS, there is no scope to earn further benefits in the same scheme. Consequently, on leaving FTRS your full career pension is to be restored with the addition of pension increases that have been authorised since the original awarding date.        

My decision about your complaint

Your appeal is not upheld. It has been confirmed that in accordance with Queen’s Regulations Chapter 47, paragraph 3263(5) your period of FTRS does not entitle you to a revision of either your service pension or terminal grant; a decision to which I must adhere. However, as explained your full career pension will be restored with effect from your retirement from FTRS. In addition all pension increases which have been authorised since your retirement from regular service will be included.”
SUBMISSIONS 
17. Mr George submits :

17.1. As a consequence of the delayed introduction of the RFPS, the MoD would pay a pension for his Reserve service under a dispensing warrant. He was also advised that the provision to abate his pension is a rule of the AFPS and therefore the abatement of his Regular pension during the period 4 January 2000 and 31 March 2002 was correct.

17.2. The provisions contained in the Queen’s Regulations provide for the pension to be abated in specified circumstances. However, he has not been provided with any explanation of the specific circumstance which led to the conclusion that “In-Service” rather than “Inter-Service” abatement should apply to his AFPS pension. 
17.3. The circumstances under which he was re-employed met all the criteria for “Inter-Service” abatement; he retired with a pension in payment, he re-entered service on closed competition grounds and his FTRS was pensionable under a  different public service pension scheme to that of the AFPS.

17.4. The MoD had advised him of the Inland Revenue rules on pension benefits and confirmed  that, as he had earned a full career pension in the AFPS, there was no scope for him to earn further benefits in the same scheme. 

17.5. Following appeal a pension was finally awarded but under a dispensing warrant, rather than under AFPS, and is therefore being paid under a different pension scheme. This being the case and as he had re-entered service on closed competition grounds and reached normal retirement pension age for the AFPS pension scheme, the criteria for “Inter-Service” abatement had been fully satisfied and should have been applied to his AFPS pension.
17.6. The MoD argue that FTRS personnel with a Regular pension are subject to abatement but do not specify which type of abatement.
17.7. The MoD contends that FTRS appointments such as his are made on closed competition terms. However, this criteria is used for “Inter-Service” abatement.
17.8. He accepts that when he was re-employed on FTRS on 4 January 2000 he was re-employed in the service. However, he says that it does not automatically follow that “In-Service” abatement is applicable to his AFPS pension.
17.9. He understood from the “Notes on Pension Benefits for Full Time Reserve Service (FTRS)” that his FTRS service was pensionable under AFPS.  That document states “immediately you start you FTRS engagement you will automatically be a member of AFPS”
17.10. The policy of successive governments has been to abate the pensions of public servants who are re-employed in public service. However, the type of abatement to be applied must follow HM Treasury Policy which provides for two separate types of abatement dependant upon the circumstances under which the individual is reemployed. 

17.11. As his Reserve pension could not be granted under the AFPS he does not see why AFPS rules on abatement should have applied while he was in full time service.
17.12.  He agrees that the Treasury as part of Government Policy on public sector pensions lays down the abatement regulations. These rules, rather than MoD’s interpretation of them, should be applied to his AFPS pension.. 
17.13. The MoD is ignoring the General Provisions of the Scheme, which were written before the FTRS was set up. These clearly indicate that pensions for re-employed personnel are not abated after normal retirement age (55). As late as November 2003, the Service Personnel Executive Group accepted that the pensions of current ex-Regular FTRS personnel who were aged over 55 should not be abated. Had the RFPS been set up by November 1997, as authorised by the RFA96, it is clear that “Inter-Service abatement rules” would have applied. 
17.14. A pension that has reached maturity and is in full payment should not be abated. 
17.15. He was given what later transpired to be incorrect information by the RAF pension branch. This information said that his FTRS service would be pensionable under the AFPS. He therefore refutes the suggestion that the abatement to his pension was lawful because he was aware of when he took up full time reserve service that it would be applied under the “In-Service” rules. Had he been correctly advised by RAF pensions that his FTRS was not pensionable under the AFPS then he would have had reason at that time to question why “In-Service” rather than “Inter-Service” abatement was being applied.
17.16. He was aware that as a member of the same pension scheme he would be subject to “In-Service” abatement but only queried the type of abatement when it transpired that he had no pension entitlement from his FTRS  service.
17.17. The arrangements that were in place at the date he joined FTRS, at age 55, should have made it clear that there would be additional AFPS pension for his period of FTRS and that, as this was part of the same Scheme as his Regular pension, the abatement would be an “In-Service” abatement. However, the MoD then advised him that he would not be entitled to any pension for his FTRS. In view of this, there would presumably be no requirement for any abatement to his Regular pension. 
17.18. The MoD eventually agreed that he was entitled to receive pension benefits in respect of his FTRS service, but that rather than being an AFPS pension; this was to be awarded under a dispensing warrant. As this is a different scheme and he is over 55 years old his view is that the “Inter- Service” abatement should apply. 
17.19. He received a letter in March 2003 from RAF pensions which said that his FTRS service was in fact not pensionable, he was not undertaking service which was pensionable in any respect.  Even if he had been, this was definitely not under the AFPS, which would have resulted in an “In-Service” abatement. 
17.20. Since he has been awarded a pension for his period of FTRS this must clearly be under a different pension scheme, so the rules relating to “Inter-Service” rather than “In-Service” abatement should have been applied over the period 4 January 2000 to 31 March 2002.  

18. MoD submit :

18.1. The rules for the provision of pensions for FTRS were made in 1997 and are set out in a section of the AFPS rules. The AFPS rules sit within a prerogative instrument.
18.2. Pensions for FTRS are calculated on a different basis to Regular pensions and accrue at a different rate, but are provided by the same employer, for work of a similar nature. However, the MoD discovered that provisions relating to entitlement to pensions for Reservists, including FTRS should have been made by way of regulations under the RFA96 rather than as part of a prerogative instrument, which has different enabling powers. The FTRS pension rules are regarded as ultra vires, and this means that the MoD has no authority to pay pensions for FTRS.  Although the RFPS was set up from 6 April 2005, the MoD still make pension payments by dispensing warrant for those individuals who remain under the FTRS arrangements. This method will continue until all current FTRS commitments come to an end. Any new FTRS commitments will automatically be made under the RFPS. The MoD is paying FTRS pensions with direct approval from HM Treasury and using the Scheme rules as the basis for payment.
18.3. The policy of successive Governments has been to abate the pensions of public servants who are re-employed in public service. This ensures that, on re-appointment, the sum of the public service pension in payment and the re-employed salary does not exceed the value of the individual’s pay (uprated for inflation) on the day before the individual first retired. Abatement avoids a member of the FTRS receiving a higher income from public funds than a Regular with whom he or she might work. It also provides a safeguard against potential abuse of re-employment terms.
18.4. Abatement is HM Treasury Policy and is set out in three Prerogative instruments. The policy provides:
· In-Service Abatement – Where an individual is retired with a pension in payment, and then re-enters service that is pensionable under the same pension scheme, the pension will be abated throughout the whole period of that re-employment.

· Inter-Service Abatement – Where the individual is retired with a pension in payment, and then re-enters service that is pensionable under a different public service pension scheme on closed competition terms, the pension will be abated up to but not beyond the normal pension age of the scheme that is paying the pension (age 55 for the Armed Forces)

18.5
It was always the intention that FTRS personnel with a Regular pension would be subject to abatement: not only are FTRS appointments made on closed competition terms, but FTRS personnel are also re-employed in-service. The provision to abate Regular pensions is a rule of the AFPS because it relates to pensions payable under the AFPS. The abatement rule does not need to be made in regulations under the RFA 96 and is therefore, not ultra vires, though the power to pay FTRS pensions is. Therefore the abatement rule has been applied correctly.
18.6
The General Provisions of the AFPS (written before FTRS was set up), clearly indicate that pensions for re-employed personnel are not abated after normal retirement (age 55); the re-employment rules of the AFPS for Regulars state that any pension in payment is fully suspended for periods of employment of more than 6 months.  In addition, they state that those who are re-employed in a lower rank or lower pay than in issue at time of retirement, may on reaching age 55, be assessed for abatement.
18.7
When the FTRS was introduced in 1997 Treasury gave special dispensation for the pension to be abated rather than suspended for those re-employed under FTRS contracts. Members of the FTRS with a pension in payment from their previous Regular Armed Forces service are subject to “In-Service” abatement because they have been re-employed by the Armed Forces. This is an established policy and members are made aware of it before joining FTRS.
18.8
When the question of introducing the RFPS arose in 2001, the MoD entered into a prolonged period of negotiation with the Treasury to determine whether abatement on the “Inter-Service” basis would have been included in the RFPS had that scheme been established in 1997. The Treasury were reluctant to agree to the “Inter-Service” abatement arrangements and in the end the Treasury view prevailed.
18.9
There has been no maladministration. Mr George was re-employed in the Armed Forces as a member of the FTRS. His Regular pension was abated in accordance with the rules of the AFPS.
CONCLUSIONS
19.
The provisions that applied to Mr George for the period 4 January 2000 to 31 March 2002 are contained in the Queens Regulations, “Pensionability of full Time Reserve Service”. The pension, which has been abated, is payable from the AFPS. Mr George’s employment in the FTRS, and the receipt of salary as a consequence, triggered the abatement of his Scheme pension.
20.
Mr George initially complained to the MoD that the documentation he received when he applied for FTRS stated that, whilst his Scheme pension would be abated, the period of service with FTRS would be pensionable.  It was not until later that Mr George raised the argument as to whether a different abatement system should apply to him. So far as concerns the original complaint the leaflet sent to Mr George when he applied for FTRS did indeed say that during his service he would be a member of AFPS but also made clear that abatement would apply and that there is a ceiling on maximum benefits – he could work out for himself that he had reached that ceiling.  He was not denied access to the AFPS but there was no capacity for him to accrue further benefits in respect of his FTRS service as he had reached the maximum permitted. 
21.
Although MOD argue that abatement has to be in accordance with Treasury Policy (which distinguishes between In-service and Inter-Service abatement) I can see no basis for this in the relevant paragraph of the Queen’s Regulations. That paragraph itself specifies the form which the abatement is to take and it is from which has been applied to Mr George.
22.
Mr George contends that “Inter-Service” abatement applies to him. HM Treasury Policy states that Inter-Service abatement applies where the member is in receipt of a pension and joins a different public sector scheme to that which is currently paying his pension without going through an open competition.  Mr George’s application for FTRS was on closed competition terms (ie through open competition).  Thus for “Inter-Service” abatement to apply he would have to have been employed in a different service covered by a different public service pension scheme.  The FTRS is a different scheme but at the time it was not in existence.
23.
Mr George argues that as the letter of 24 April 2003, which he received from the MoD, confirmed that there was no scope for him to earn further benefits in the same scheme there must have been scope for him to earn additional pension under the FTRS. The MoD’s statement simply meant that there was no further capacity for him to receive greater benefits under the AFPS.
24.
Mr George says he was given information by RAF Pensions branch about his FTRS being pensionable under the AFPS which, he says later transpired, to be incorrect. I am not clear how Mr George came by his understanding, but in any event do not see any injustice being caused. The effect of the dispensation arrangement was that he was effectively treated as though the service were pensionable. 
25.
Mr George feels that he was misled with regard to the abatement at the time he decided to take up FTRS employment. I have reviewed the relevant part of the Scheme booklet and can find nothing that specifically states how the abatement should apply. There is however, a statement which makes it clear that the booklet was merely a guide to the Scheme benefits and that nothing contained in the booklet overrode the relevant provisions in the Queen’s Regulations. The Announcement that was issued clearly indicated that the new RFPS was still awaiting final approval and that more information regarding this would be issued some time in the future. At the time the Announcement was issued nothing had been formally agreed and set up. I therefore do not feel that there was any deliberate attempt to mislead Mr George in any of these documents.
26.
During the course of the policy development for the new Reserve Pension scheme, the Treasury did give an indication that the “Inter-Service” abatement would be appropriate but this was not formally publicised and the final ruling was that “In-Service” abatement would apply. Again, I do not see Mr George as having been misled.  
27.
As the rules have not been changed to allow the more favourable abatement I can see no reason to uphold Mr George’s assertion that his pension ought to have been abated on that more favourable basis. 

DAVID LAVERICK
Pensions Ombudsman

6 August 2007

- 1 -


