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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs F Crosbie

Scheme
:
The Scottish Teachers' Superannuation Scheme

Managers
:
The Scottish Public Pensions Agency

MATTERS FOR DETERMINATION

1. The SPPA intend to pay the death gratuity payable on the death of Mrs Crosbie’s sister to her sister’s husband although they were legally separated at the time of her death.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Teachers’ Superannuation (Scotland) Regulations 1992 (SI1992/280(S.23))

3. Regulation E19 states,

“Death gratuities

(1)
Subject to paragraph (6), if at the time of his death a teacher –

(a) was in pensionable employment; or

(b) was paying additional contributions under regulations C8 …; or

(c) had, not more than 12 months earlier, ceased to be in pensionable employment while incapacitated,

a death gratuity may be paid

(2)
The amount of the death gratuity is …

(3)
Subject to paragraph (6), if a teacher dies without having become entitled to payment of retiring allowances and –

(a) the qualifying condition is satisfied; and

(b) no death gratuity could be paid under paragraph (1),

a death gratuity may be paid under this paragraph.

(4)
The qualifying condition is …

(5)
The amount of the death gratuity is …

(6)
If a teacher who has at any time been in pensionable employment dies …

(7)
Subject to paragraph (8), where any death gratuity is paid under this regulation, it shall be paid to the deceased’s spouse, whom failing, to the legal personal representative.

(8)
In the event of the deceased being survived by two or more spouses, they shall be entitled to an equal share of the death gratuity payable under this regulation.”

The Teachers’ Superannuation (Scotland) Amendment Regulations 1994 (SI1994/2699 (S.137))
4. Regulation 10 stated,

“In regulation E19(7) of the principal Regulations there shall be inserted after the words “it shall be paid” the words “to the person nominated by the deceased to receive a gratuity or, in the absence of such a nomination,”.”

The Teachers’ Superannuation (Scotland) Amendment Regulations 1999 (SI 1999/446 (S.30))

5. Regulation 9 stated,

“After regulation E19(7) there shall be inserted –

“(7A) Any nomination for the purposes of paragraph (7) shall be made by giving written notice to the Secretary of State.”.”

Scheme Booklet – ‘An Easy to Read Guide’

6. The booklet states,

“If you die:

· While in pensionable employment as a teacher; or

…

the scheme would pay a death gratuity (lump sum).

You can nominate someone to receive this: please contact SPPA for a nomination form. In the absence of a nomination, the gratuity would be paid to your spouse or in the absence of a spouse, to your legal representative.”

Background

7. Mrs Crosbie’s sister, Mrs McDonald, had been a member of the Scheme since 18 August 1993. She died on 31 July 2003. At the time she was legally separated from her husband and, in December 2002, they had signed a Minute of Agreement. Clause 5 of the Agreement stated,

“The parties respective Pension funds will remain their own individual property and both parties renounce any right they may have present or future to the other parties said personal pension funds.”

8. Clause 10 of the Agreement states,

“In implementation of the foregoing both parties renounce and discharge all and any rights they have of may have against the other or against the executors and assignees of the other now and in all time coming to any capital sum, property transfer order or aliment for him or herself or periodical allowance of whatsoever nature, whether under common law or statute, either on divorce or death, and without prejudice to the foregoing generality, any claim in terms of the Divorce (Scotland) Act 1976 or any re-enactment thereof, or in terms of the Family Law (Scotland) Act 1985 or re-enactment thereof.”

9. Mrs Crosbie submitted a claim form in respect of the Death Gratuity in October 2003 as her sister’s personal representative. Mr McDonald submitted a claim form in December 2003.

10. The SPPA say they were conscious that any decision regarding the Death Gratuity might be challenged and sought legal advice. They have provided an extract of that advice, as follows,

“If there is no nomination form in the form of a written notice to Ministers, therefore, the gratuity is payable to the spouse, if there is one at the date of death. As from the information you have supplied, Mrs McDonald was survived by her spouse, although they were legally separated but not divorced at the date of death, then the terms of Regulation E19(7) and (7A) require the gratuity to be paid to the spouse, where there has not been a nomination in the form of a written notice.

Accordingly, in the absence of a written notice of nomination, it may not be reasonable to withhold payment of a death gratuity on the basis of allegations as to the conduct of the spouse, and whether it is inequitable for him or her to receive the gratuity in these circumstances.

Further I would not consider that the terms of Clauses 5 and 10 of the Minute of Agreement (on separation) … to be conclusive in relation to any claims that, although there has not been a written notice of nomination, Mr McDonald has agreed … to renounce any death gratuity payable to him as a spouse at the date of death …

They did not agree expressly to renounce right which they may have (as spouse of the other) to pension payments payable to them as spouse of the other at death. By Clause 10, they renounced all rights against each other to capital sums or other payments under common law or statute (in other words law), either on divorce or death. I think there is doubt as to whether this covers payments to a spouse under a pension scheme which are provided for by statutory instrument setting out the details of the scheme. Clause 10 is directed at payments which could be obtained in law, unless there is an agreement to renounce them.”

11. Mrs Crosbie’s objection to the payment of the death gratuity to her sister’s husband is twofold. She believes that the Regulations should recognise legal separation in the same way as they would divorce. Mrs Crosbie, who is also a member of the Scheme in her own right, says that members in general are unaware that they have the option to make a nomination. She is firmly of the view that, had her sister been aware that, without such a nomination, the death gratuity would go to her husband on her death, she would have made a nomination. Mrs Crosbie has suggested that the Minute of Agreement is a clear and recent expression of her sister’s wishes and should be considered by the SPPA.

12. With regard to the provision of information about nominating beneficiaries, the SPPA point to the Scheme booklet and also information included in the annual benefit statements. Mrs Crosbie has provided a copy of her own 2002 statement, which she says is the latest one she has received. The annual statement states,

“… shows the death gratuity payable to your spouse, nominee or legal personal representative if you die whilst in pensionable service …”

13. Mrs Crosbie contends that information provided for teachers at the outset of their careers is not as relevant then as it might be at the end of their service. She believes that this information should be provided on a regular basis and says that the annual statements are not provided every year. Mrs Crosbie has referred to the copy of her own benefit statement from 2002, which she says illustrates the lack of information about nominations. Mrs Crosbie has pointed out that she receives annual statements for her additional voluntary contributions with Standard Life and Friends Provident. She says that she is unaware of anyone who has received a benefit statement or a booklet for some considerable time. Mrs Crosbie asserts that the information provided in the Scheme booklet may meet the statutory Disclosure requirements, but is not sufficient to alert members to the possibility of nominating someone for the Death Gratuity if it is not provided on a regular basis. Mrs Crosbie points out that individuals are expected to review home and car insurance and provide details of any changes on a regular basis. She says this is not done on a voluntary basis but is triggered by an annual communication. Mrs Crosbie is of the view that pension providers should similarly be required to communicate with members on an annual basis. She considers that members cannot be expected to remember something they read in a booklet some years ago when they are going through a period of stress and upheaval.

14. Mrs Crosbie suggests that the SPPA should have notified all existing members of the amendment to the Regulations, which occurred in 1994. The SPPA say that they follow a standard procedure when there are amendments to the Scheme Regulations. This has four stages : discussion with trade unions and employers, the production of a consultative document, issue of the document to trade union and employers and finalisation after consideration of comments.  They say that they do not consult with the members but expect employers and trade unions to involve and alert the members as they consider appropriate. 

15. Mrs Crosbie notes that the dictionary definition of ‘spouse’ is ‘a person’s partner in marriage’. She questions whether two people in the process of separation would still consider themselves to be ‘partners in marriage’. Mrs Crosbie suggests that, if they did not recognise themselves to have a spouse, they may not recognise the need to nominate someone to receive the death gratuity.

CONCLUSIONS

16. Two issues have emerged from Mrs Crosbie’s application; the payment of the death gratuity and the availability of information.

17. The Scheme is governed by statutory instrument. The regulations set out in the statutory instrument do not allow the SPPA discretion in the payment of a death gratuity. Regulation E19(7) (as amended) (see paragraph 3) requires the death gratuity to be paid to ‘the person nominated by the deceased to receive a gratuity or, in the absence of such a nomination, to the deceased’s spouse, whom failing, to the legal personal representative.’ Regulation E19(7A) requires the nomination to be made in writing to the Secretary of State. The completion of a nomination form as supplied by the SPPA (see booklet, paragraph 6) would undoubtedly fulfil this requirement. I do not believe that the clauses contained in the Minute of Agreement do.

18. ‘Spouse’ is not defined within the Regulations and therefore the ordinary meaning of the word attaches to it. Mrs McDonald was separated from her husband at the time of her death but not divorced. In the absence of any contrary provision within the Regulations, he was therefore still her spouse. This is the legal position, whether or not the parties realise it during their period of separation.  Regulation E19 clearly sets out (when account is taken of the amendment made in 1994) the sequence of potential beneficiaries : firstly the nominee, then the spouse, then the personal representative.  Thus a married person contemplating or in the process of separation can take steps to avoid money going to the spouse by making a nomination to someone else.

19. I have no reason to disagree with Mrs Crosbie that her sister would not have wished her husband to benefit after her death.  But he was still her spouse and SPPA were bound to follow the Regulations.

20. The information provided by the SPPA in the Scheme booklet satisfies the requirements of the Disclosure Regulations and, in my view, is sufficient to alert members to the possibility of nominating a recipient for a death gratuity. I understand Mrs Crosbie’s point that information provided at the start of Scheme membership will not be fresh in people’s minds after a number of years of membership.  I can see the value in members being reminded from time to time of the desirability of keeping their nominations up to date.  But I am not prepared to go as far as she would wish and regard a failure on the part of the Scheme Administrators to issue such advice as being maladministration.  Nor of course is there any legal duty on Administrators to act in that way.

21. Whilst I understand that the situation is distressing for Mrs Crosbie, I agree with the legal advice which the SPPA has received.  As a matter of law the proposed action of SPPA is correct and I see no evidence of maladministration.

DAVID LAVERICK

Pensions Ombudsman

28 February 2006
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