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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr C Moor

Windsor Life
:
Windsor Life Assurance Company Limited

Policy
:
Windsor Life Free Standing AVC Policy BF0011L

MATTERS FOR DETERMINATION 

1. Mr Moor complains that Windsor Life is responsible for a delay in paying a transfer value, during which time the transfer value of the Policy reduced. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. On 8 September 2003 Windsor Life issued transfer value illustrations to Mr Moor’s advisers, St Lawrence. The transfer value of the Policy at that date, which was not guaranteed, was £24,673.80. Windsor Life informed St Lawrence that they would require their Transfer Form of Discharge (Discharge Form) to be completed, and the Policy Schedule to be returned, to enable the transfer value to be paid.

4. St Lawrence sent the Discharge Form to Windsor Life on 3 October 2003. The Declaration signed by Mr Moor included the following :

“I authorise payment of the Open Market Option/transfer value to the receiving scheme … and in consideration of the payment I discharge Windsor Life Assurance Company Limited from all liability under [the Policy].”

5. Windsor Life wrote to St Lawrence on 10 October 2003 informing them that the policy document was a copy, and enclosing lost policy documents in case the original policy could not be traced. Windsor Life also said that a maximum benefits check would be required, and issued a Surplus Benefits Check form for completion.

6. The completed lost policy forms were returned by St Lawrence on 23 October. Windsor Life proceeded to obtain the information needed from the administrators of Mr Moor’s occupational pension scheme for the maximum benefits check. Windsor Life however informed St Lawrence that the lost policy forms could not be accepted because they had not been properly witnessed and issued fresh forms. These were returned on 13 November. 

7. Information received from his occupational pension scheme led Windsor Life to believe that Mr Moor was still in pensionable employment. Windsor Life informed St Lawrence on 18 December that this would prevent his proposed transfer to a personal pension, and that he could only transfer into another free-standing AVC arrangement or to an approved occupational pension scheme. St Lawrence said that Mr Moor was not in the pensionable employment as Windsor Life believed. Following a further exchange of correspondence between Windsor Life, St Lawrence and the pension scheme administrators, the maximum benefits information was sent to Windsor Life on 22 January 2004.  

8. Windsor Life paid the transfer value of amounting to £24,630.17 on 28 January 2004.

9. St Lawrence complained that the transfer value was slightly less than the amount quoted on 8 September 2003, despite the fact that the Stock Market had advanced during this period. Windsor Life replied that the transfer value had been calculated as at 6 October 2003, which was the date it received the completed Discharge Form. Had the policy transfer value been calculated at 28 January 2004, the amount would have been £25,780.20.

10. St Lawrence questioned why the Policy value had crystallised before the funds could be disinvested, and reminded Windsor Life of the lengthy exchanges of correspondence about the maximum benefits check. Windsor Life replied :

“We do not take the policy out of force until we are in receipt of our full transfer requirements. However, once our transfer requirements are received in full the policy is terminated and the transfer value is calculated using the bid prices on the day following receipt of the transfer form and discharge, in accordance with the policy terms and conditions.” 

11. Windsor Life went on to accept that a delay had occurred, but said that St Lawrence had acknowledged that this delay was principally caused by problems in obtaining the information to enable the maximum benefits check to be carried out.  Windsor Life say they complied with their standard working procedure.  Any perceived delay from the date of receipt of the Transfer Form of Discharge to 27 January 2004 was due, not to Windsor Life but to

(a) A failure on the part of the IFA/client to return the original policy schedule or to provide a fully completed Lost Policy form.

(b) The provision of incorrect information by the main scheme’s administrators and their subsequent delay in providing a fully completed FSAVC Surplus Benefit Check form.

12. In a determination which I issued in September 2004 I criticised Windsor Life’s practice of calculating the transfer value on the basis of a unit price in force before it was possible for the transfer to proceed. 

13. Windsor Life say they have an Established Company Policy of calculating fund transfer values using the fund prices on the day following receipt of a completed form.  They submit that ultimately they had to make a decision as to the calculation date for transfer values.  That practice, they say, sometimes favours the policyholders and sometimes does not but is nonetheless fair and equitable to all.  It is not appropriate to disregard their Company Policy because the transfer could not proceed upon receipt of the discharge form alone.

CONCLUSIONS
14. There is substance in Windsor Life’s submission that they were not themselves the cause of the delay which meant that they were not able to give effect to the transfer soon after receipt of the form dated October 3 2003.  But I do not see that as an answer to the complaint about the operation of their practice of basing the transfer value on the value of the fund at a date when they did not have sufficient information to give effect to the instruction.

15. I accept that Windsor Life’s practice might sometimes work to the advantage of the policyholder: this would be the case if the unit price were to fall in the period between their receipt of the Discharge Form and the receipt of the other information Windsor Life needs before being able to give effect to the transfer. I do not accept that this makes the practice legitimate. In the present case, as a result of that practice, Mr Moor’s transfer value was approximately £1,100 less than it would have been if it had been calculated at the date of payment.

16. Windsor Life did not draw its practice to Mr Moor’s attention either before he returned the Discharge Form or, knowing that other information was outstanding, when they received it. Windsor Life has not sought to rely on any provision in the Policy which authorises the practice.

17. It was not possible for Mr Moor’s transfer value to be paid until the end of January 2004, and I find that his transfer value should be calculated on the basis of the unit price applying at the date of settlement. I am directing that he be compensated accordingly.

18. It should not have been necessary for Mr Moor to have had to incur the additional time and trouble in pursuing this matter before me and I am making an additional direction to redress that aspect of the injustice caused to him. 

DIRECTION

19. Within 28 days of the date of this Determination, Windsor Life shall pay compensation of £1,100 directly to Mr Moor.

20. Also within 28 days Windsor Life shall pay compensation to him of £200 in respect of the injustice described in paragraph 16.

DAVID LAVERICK

Pensions Ombudsman

20 February 2006
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