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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

Applicant
:
Mrs J Day

Scheme
:
Alstom Pension Scheme (the Scheme)

Respondent
:
Alstom Pension Trust Limited (the Trustees) 

MATTERS FOR DETERMINATION 

1. Mrs Day complains that the Trustees have wrongly sought recovery of the commuted ill-health early retirement pension that they paid to her late husband.  Additionally she complains that:

1.1. Mr Day was given misleading information as to the options available to him concerning his early retirement on the grounds of ill-health. 

1.2. She was not informed that receipt of the necessary forms was essential for the ill-health early retirement benefit to come into effect. 

1.3. The Trustees delayed in processing Mr Day’s application for ill-health benefits.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES 

3. Rule 4 deals with Benefits on Retirement. Rule 4.4(f) provides:

“A Deferred Pensioner who is under Pension Age may, if 

(i) if he makes an application to the Trustee in such form as the Trustee may require; and 

(ii) the Trustee in its discretion (acting on such medical advice as it considers appropriate) decides that the Member suffers from Total Incapacity

take an immediate pension commencing at any time by reason of Total Incapacity

“Total Incapacity” is defined as “permanent incapacity by reason of serious ill-health, physical or mental deterioration or disability which, in the opinion of the Trustee, prevents a Member or Deferred Pensioner as the case may be from undertaking any occupation or employment.”

4. Rule 4.6(d) provides:

“The Trustee may in its discretion on the commencement of any pension payable under this Section (not being one a part of which has been commuted under subrule (sic) (a) of this rule) if the Pensioner is in exceptional circumstances of serious ill-health or his pension is trivial commute in the manner provided by the subrule (b) of this Rule by the payment to him of such lump sum as is determined by reference to the tables referred to in subrule (c) of this rule save that if the pension arises under rule 4.3(f) or the reason for the commutation is the exceptional circumstances of serious ill-health of the Pensioner it shall for the purpose of such determination be assumed that the date of such commencement is Pension Date. 

5. Rule 5 deals with Benefits Arising on Death as follows:

“5.1 
Meaning of Surviving Spouse and Specified Dependant …

5.2 Benefits on Death in Pensionable Service…
5.3 Benefit on member’s or Deferred Pensioner’s death on or after attaining Pension Age…
5.4 Benefit on Pensioner’s death 

“(a)
If a Pensioner dies his Surviving Spouse or Specified Dependant or each of his Specified Dependants shall be entitled to a pension …

(b) the yearly amount of the pension payable under this rule to the Surviving Spouse of a Pensioner shall be one half of that of the Pensioner’s Pension as it would have been if he were living.

5.5 Reduction if more than one Specified Dependant

5.6 Benefit on death in other circumstances

If a Member or Deferred Pensioner dies in circumstances to which none of the foregoing rules applies the Trustee shall hold a sum equal to one and one-half times his Contributions and Credited Interest upon the Appropriate Trusts. 

INLAND REVENUE OCCUPATIONAL PENSION SCHEMES PRACTICE NOTES (IR12)

6. PN 8.17 provides:

“An approved scheme may permit a member who is in exceptional circumstances of serious ill-health to commute the whole of his or her own pension … 

7. PN 8.18 provides:

“The term “exceptional circumstances of serious ill-health” is to be interpreted strictly and narrowly. It is not intended to refer to the kind of ill-health which prevents somebody from working but to cases where the expectation of life is unquestionably very short i.e. less than a year. Commutation on these grounds should not take place unless the administrator is satisfied by adequate medical evidence that this is the case and that the expectation of life is measured in months rather than years and so short that a pension is not a reasonable provision.”

MATERIAL FACTS

8. Mrs Day was born on 21 July 1946.

9. Mr Day, Mrs Day’s late husband, was employed by GEC Alstom until 9 September 1998, when he left their employment and became a deferred member of the GEC Pension Scheme. Following the split of the Alstom businesses from GEC ownership, Mr Day’s deferred pension was transferred to the Scheme on its creation on 6 April 1999. The day to day administration of the Scheme is undertaken by Alstom UK Pensions (Pensions Administration) on behalf of the Trustees. 

10. Mr Day first requested an ill-health application form in February 2002. The letter accompanying the form states, “If you are forced to give up work before age 65 due to serious health or disablement you may apply for early retirement. The Trustee will award an immediate ill health pension if is satisfied that you are unlikely to be capable of ever working again.” Enclosed with the letter was a copy of the Member’s Handbook. Page 12 of the Handbook describes the basis on which an ill-health retirement pension is granted. The booklet does not mention full commutation of pension on serious ill-health grounds. Mr Day did not complete and return the form to the Pensions Administration department.   

11. In April 2003, Mr Day was diagnosed with small cell lung cancer.

12. On 28 May 2003, the Pensions Administration department responded to an enquiry from Mr Day with regard to ill-health benefits as a deferred member. They provided a comparison of ill-health early retirement benefits and those paid on death in deferment. The letter concludes: 

“Ill-Health early retirement  

· A full pension of £8023.30 per annum.

If life expectancy was confirmed as less than 12 months, you would be offered the opportunity to commute the pension for a one-off payment of £90,732.09. Please note that life expectancy must be certified by your doctor.

A spouse’s pension of £4,011.65 would be payable in the event of your death.

Death in deferment

· A lump sum of £68,771.18 would be payable.

There is no spouse’s pension payable on death in deferment.

If you would like to apply please complete and return the enclosed application form to enable us to obtain the medical evidence to support your application.”

13. On 23 April 2004, Mrs Day telephoned the Pensions Administration department to say that Mr Day was not expected to live for longer than two months. She stated that he intended to complete the ill-health early retirement application form. 

14. The application form was completed and signed by Mr Day on 24 April 2004. On 26 April 2004, Mr Day’s daughter, Mrs Hughes, telephoned the Pensions Administration department to explain that she would fax the application form to them along with details of Mr Day’s GP and specialist.

15. On 27 April 2004, Mrs Hughes telephoned the Pensions Administration department again to request that they ring her when they received the forms.  

16. On 29 April 2004, the Pensions Administration department telephoned Mrs Hughes to advise her that the forms had not yet been received. On the same day Mrs Hughes sent a fax to the Pensions Administration department saying that she had not received confirmation that the forms had been received. At close of business on the same day the Pensions Administration department confirmed to Mrs Hughes by email that the application forms had not yet been received.

17. On 30 April 2004, the Pensions Administration department telephoned Mrs Hughes advising that the application forms had still not been received. Mrs Hughes said she would ask her mother, Mrs Day, to fax the forms again. Mrs Day faxed the application form to the Pensions Administration department on the same day. The Transmission Verification Report shows that the fax was sent at 14.29 on the 30 April 2004 to the facsimile number as shown on the Trustees’ letter headed paper. The result is shown as ‘OK’.

18. The Pensions Administration department’s copy of the fax is date stamped as having been received on 4 May 2004, this being the next working day after 30 April 2004.

19. On 4 May 2004, the Pensions Administration department sent an urgent fax to Dr Podd, Mr Day’s specialist, requesting that he complete and return the attached forms as soon as possible. 

20. Dr Podd faxed the completed forms to the Pensions Administration department at 10.52 am on 5 May 2004. The forms confirmed that Mr Day had been suffering from small cell lung cancer since April 2003 and that his life expectancy was significantly less than twelve months.

21. On receipt of Dr Podd’s fax, the Pensions Administration department sent a fax to the Trustees requesting that Mr Day’s application be treated as urgent. The Transmission Verification Report shows that  the fax was sent on 5 May 2004 at 12.38 pm. On the same day Mrs Hughes sent a fax to the Pensions Administration department stating that her father’s GP had not received the paperwork from the Trustees. The Pensions Administration department telephoned her to advise that they had received the required information from the hospital and were awaiting the Trustees’ decision. At 4.45 pm on the same day the Pensions Administration department telephoned the Trustees regarding their decision and were advised that a decision would be reached the following morning.  

22. On 6 May 2004, at 9.30 am, the Pensions Administration department telephoned Mrs Hughes to advise her that the Trustees had granted early retirement on the grounds of ill health, with the additional option of total commutation. The note of the telephone conversation states that it was agreed that the options form would be posted direct to Mr Day and a copy emailed to Mrs Hughes. The telephone note also states that Mrs Hughes was advised that original birth certificates for Mr and Mrs Day together with their marriage certificate would also be required. The email sent to Mrs Hughes states, “As soon as we have the signed paperwork and certificates, we can get the cheque raised.”

23. The telephone conversation was confirmed by way of a letter also dated 6 May 2004. The letter states:

“The Trustees have considered your case and granted early retirement on the grounds of total incapacity, with the additional option of total commutation. 

The estimated benefits available at 6 May 2004 are as follows:

· Option 1 – Pension Only



£8,223.89 

· Option 2 – Cash sum payment of 


£21,763.15

With a residual pension of 

£6,615.25 

· Option 3 – Full commutation of 


£93,557.19

Regardless of which option you choose the spouse’s pension will be £4,112.04 pa.

Please can you arrange for the attached from to be completed and returned, together with your original birth certificate, your spouse’s certificate and your marriage certificate. …” 

24. The forms were signed by Mr Day on the morning of 8 May 2004. Mr Day passed away later the same day.  

25. The completed forms were posted to the Trustees on 10 May 2004 and were received by the Pensions Administration department on 11 May 2004. 

26. On 13 May 2004, the Trustees raised and sent a cheque for the total commutation of Mr Day’s pension together with a final statement of retirement benefits. The statement of retirement benefits shows Mr Day’s date of retirement as 13 May 2004.

27. Mrs Day received the letter and cheque the following day. 

28. On 16 June 2004, Mrs Day telephoned the Pensions Administration department to advise that Mr Day had died on 8 May 2004.

29. On 23 June 2004, the Pensions Administration department, on behalf of the Trustees, wrote to Mrs Day expressing their condolences and requesting sight of the original of the death certificate. The letter concludes: 

“…We understand that the date of death was 8 May 2004, and the Trustee is concerned that there appears to be an irregularity in that the paperwork to elect for ill health early retirement was not received by the pensions department until after David’s death. The trustee of the pension scheme has asked us to establish the exact process of events including the encashment of the cheque.

Could you please explain the circumstances of the handling of the payment, as the cheque was made payable to David E Day, and we would not have expected the bank to clear a cheque after a member has died. Could you please confirm with which bank David’s account was held, since we will need to contact the bank regarding this payment. 

In the meantime the spouse’s pension cannot be put into payment …”

30. On 14 July 2004, Mrs Day’s legal advisers wrote to the Trustees setting out the process of events and explaining that Mrs Day had acted in good faith.

31. The Trustees responded on 27 July 2004 as follows: 

“…In Mr Day’s case, the Trustee indicated that it would be willing so to give its consent and to exercise its discretion as to permit Mr Day to commute the whole of his pension. In turn however such consent and discretion were dependent on a formal indication by Mr Day as to his preferred option.

It is worth stressing at this stage that an Inland Revenue exempt approved scheme being allowed to pay a member a lump sum in total commutation of his pension is to enable the member himself or herself to enjoy his or her pension in the shortened expected time available. A member’s pension from a scheme dies with him, even though its rules may provide that it carries a lump sum five year payment guarantee and/or a separate survivor’s pension for his or her spouse.

In Mr Day’s case, his pension from the Scheme had not commenced by the time of his death, and there was nothing to commute. Even though it appears that Mr Day did sign the option form prior to his death, showing that he wished to apply for total commutation of his pension, this was not posted until 10 May, two days after his death, and not received and processed by the Alstom Pensions Department until 13 May. As the certificate of Mr Day’s benefits then issued shows, this was the day on which his pension would have commenced, had he been alive to receive it, and on which it would have been commuted in full.

At the very least, Mr Day’s family should have informed the ALSTOM Pensions Department of Mr Day’s death and enquired as to the effect of his death on his entitlement under the Scheme. In practice, however, it seems that the full commutation cheque, made out in Mr Day’s name, has been collected by his widow and paid into her own account. Thereafter the ALSTOM Pensions Department was not informed of his death until 16 June 2004 (by means of a telephone call from your client). We await details from your client of the receiving bank and how payment into your client’s own account came about. 

You will appreciate from what we have said that, Mr Day’s pension not having commenced and no commutation payment of any amount being due, we must require Mrs Day to repay the £93,557.19 which she is holding. The Trustee also has the right to claim interest at an appropriate rate back to the middle of May but will waive this right if your client makes immediate payment.

Notwithstanding, that the full commutation payment must be repaid to the Scheme, there are benefits due from the Scheme in respect of Mr Day following his death. As Mr Day’s own pension had not commenced, he remained, at the time of his death, a deferred pensioner. As a result, a lump sum is payable by the Trustee on the discretionary trusts set out in the Scheme’s rules of an amount equal to one and one-half times his Contribution and Credited Interest. The existence of a lump sum death in deferment benefit was pointed out to Mr Day in [Pensions Administration department’s] letter to him of 28 May 2003. At that time, the lump sum payable was said to be £68,771.18. It is now £70,490.45. The letter also confirmed that no spouse’s pension is payable on death in deferment.

The Trustee will therefore need to consider how to exercise its discretion as to the payment of this lump sum, and will of course bear in mind the expression of wish form signed by Mr Day on the day of his death. The Trustee will turn its attention to this, once the commutation payment has been returned.”

32. Mrs Day’s legal adviser’s responded on 9 August 2004 stating that all the elements necessary to trigger the commencement of the pension were satisfied before Mr Day’s death. They further state that Mr Day gave his “formal indication” of his acceptance of the offer of commutation on the morning of the 8 May 2004.

33. The Trustees responded on 24 August 2004. They state that, even though Mr Day signed the form on 8 May 2004, it had no legal effect as it had not been received and acted upon by the Trustees. The Trustees requested again that Mrs Day return the sum in question with added interest. They again requested confirmation of how the cheque came to be collected by Mrs Day and paid into an account in her own name.

34. Mrs Day’s legal advisers wrote again to the Trustees on 22 September 2004 arguing against their decision. They confirmed that Mrs Day had paid the cheque made payable to Mr Day into a joint account she held with Mr Day. They also pointed out that while money cannot be taken out of an account of a deceased person, money can, quite properly, in the Bank’s discretion, be paid into such an account. 

35. Mrs Day’s case was considered at a Trustee meeting held on 30 September 2004. The Trustees wrote to Mrs Day’s legal advisers with their decision on 6 October 2004. They later confirmed that this letter can be regarded as their Stage 2 decision under the Internal Disputes Resolution Procedure (IDRP). The Trustees concluded that Mr Day’s pension had not commenced before he died and therefore he died as a deferred pensioner of the Scheme, with a lump sum being payable on the discretionary basis under Rule 5.6.

SUBMISSIONS

36. Mrs Day submits:

36.1. The letter from the Trustees in May 2003 was confusing in that the last paragraph states “if you would like to apply, please complete and return the enclosed application form to enable us to obtain the medical evidence to support your application”. At the time the oncologist could not confirm life expectancy and therefore Mr Day thought he could not apply for ill-health retirement at that time.

36.2. All elements of Rule 4.4(f) were satisfied by 5 May 2004. Mr Day’s rights to an ill-health pension had arisen and therefore she is entitled to a spouse’s pension.

36.3. Following the granting of the pension the only question remaining was the form the benefit should take i.e. as a pension or commuted in full.  There is no doubt, in contrast to a previous determination N Usher (L00077), that Mr Day made the election to accept the commuted sum offered. It would be ridiculous to think he would have opted for any other option given that he knew he only had a few weeks if not days to live. 

36.4. Rule 4.6(d) provides that the Trustee may, on the commencement of any pension, exercise its discretion to commute the pension. The Trustee said in its letter of 5 May 2004 that the pension could be commuted. If the pension had not commenced how could the Trustee say it could exercise its discretion to commute? 

36.5. The view of the Inland Revenue is that the spirit behind the Inland Revenue Practice Note 8.17 is that the commuted sum should be paid to a pensioner even if the money is in the event collected by the estate rather than by the Pensioner himself.

36.6. Given the Trustees’ knowledge of Mr Day’s condition, they should have processed his application with greater urgency. In particular they took two days to confirm that his application had not been received. Additionally, they waited until 4 May 2004 before requesting medical evidence which they could have requested on the afternoon of 30 April 2004.

37. The Trustees submit:

37.1. The receipt of the completed paperwork was essential for Mr Day’s early retirement to be put into effect. 

37.2. Mrs Day could have informed the Trustees of Mr Day’s death on 10 May 2004 when she posted the option form. 

37.3. As the option form was not received until 11 May 2004, Mr Day had not given notice to the Trustees before his death of his wish to commute his entire pension.

37.4. Mrs Day’s interpretation of Rule 4.4(f) is incorrect. Rule 4.4(f) makes clear that, in order for a deferred pensioner to receive an ill-health pension, he must make an application to the Trustees in such form as the Trustee may require. 

37.5. Mr Day was not given misleading information as to the options available to him. As early as February 2002, it was made clear to him what his options were and again, in May 2003, the various permutations of benefits available were explained. The history of the case shows how reluctant Mr Day was to apply for an ill-health early retirement pension.

37.6. It was clear from both the letter and the email of 6 May 2004 that the option form and the various certificates would need to be received by the Scheme Administrator in order for the ill-health early retirement to come into effect. The option to commute the entire pension cannot be exercised without the Trustees having first received notification. 

37.7. There was no delay in processing Mr Day’s application. The Pensions Administration department had arranged to ring Mrs Day’s family when they received the forms. In the absence of a call the family were aware that the forms had not been received. The Pensions Administration department kept to the arrangement and rang on 29 April 2004 to confirm non-receipt.    

37.8. As Mr Day’s pension had not commenced, he therefore died as a deferred member. On the death of a deferred member a lump sum of the member’s contributions to the Scheme plus interest becomes payable and is held under a discretionary trust. In Mr Day’s case this amounts to £68,771.18. When the Trustees decide how to distribute this money they will take into account the expression of wish form signed by Mr Day prior to his death.

CONCLUSIONS

38. Mrs Day contends that her late husband thought he could not apply for ill-health retirement until such time as his health had deteriorated to such a point that medical evidence indicated that he had less than a year to live. She says in particular that the last paragraph of the letter dated 28 May 2003 was confusing. The letter of 8 February 2002, and the booklet that accompanied that letter, do not make any mention of full commutation in cases of exceptional serious ill-health. The first time this is brought to Mr Day’s attention is in the letter of 28 May 2003. I do not consider the final paragraph to be particularly confusing - it seems to me to be simply an invitation to make an application for ill-health benefits.  To my mind the remainder of the letter is equally clear in that it explains that, subject to medical evidence, a pension is payable in cases of ill-heath, and that pension can be commuted if life expectancy is confirmed as less than 12 months. Both letters invite Mr Day to contact the Trustees if assistance is required. Clearly Mr Day misinterpreted the information contained in the letter of 28 May 2003. However, I cannot hold the Trustees responsible for that.

39. The Trustees seek to argue that Mr Day was reluctant to apply for an ill-health early retirement pension. I see no relevance in this particular argument, clearly Mr Day was entitled to an ill-health pension. The Trustees had made their decision and it had been communicated to him. The argument is whether that ill-health pension “commenced” before he died and, therefore, whether the provisions of Rule 4.6(d) could be applied. Rule 4.6(d) provides that the Trustees may at their discretion on the commencement of any pension grant the member a cash sum in lieu of the whole of his pension. 

40. Mrs Day argues that the provisions of Rule 4.4(f) had been satisfied on 5 May 2004 and therefore this was the point at which the pension commenced. Rule 4.4(f) is clear that a member who is permanently incapacitated by reason of serious ill-health, physical or mental deterioration or disability which, in the opinion of the Trustee, prevents them from undertaking any employment, must first make an application to the Trustee. The Trustee, having considered appropriate medical evidence, shall then decide whether the Member is entitled to an immediate pension commencing at any time by reason of Total Incapacity. 

41. The Trustees argue that, had Mr Day not died on 8 May 2004, the pension would have commenced on 13 May 2004, this being the date that they received all the appropriate paperwork and could therefore complete the process. I am not swayed by the Trustees’ argument that a deferred member remains as such for all purposes until payment of their pension actually starts. The Trustees, having considered Mr Day’s position, had decided that he was no longer to be treated as a deferred pensioner but was entitled to an immediate ill-health pension. That decision had been communicated to him and he had been informed of the options available to him as a result. In completing the form, he had done all necessary to make clear what his option was. That stage having been reached, and in these relatively unusual circumstances, I am surprised that the Trustees should seek to argue that the fact that they had not actually received the documentation by the time of Mr Day’s death, should deny him the choice he had clearly made and what would clearly have been his entitlement but for his untimely death. 

42. Mr Day had established his entitlement to an ill-health pension, the Trustees having reached their decision with due regard for the medical evidence. In Mr Day’s case the Trustees reached their decision and communicated it to Mr Day’s family on 6 May 2004. I therefore conclude that Mr Day was thereafter being treated as a pensioner entitled to commute his pension should he so choose, which is why that option was put to him. 

43. I turn now to consider whether Mr Day’s pension should have been fully commuted. In order for the pension to be fully commuted the Trustees needed to exercise their discretion. Clearly, they had decided to exercise their discretion as evidenced by the fact that they raised a cheque for the full commutation amount payable to Mr Day on 13 May 2004, albeit at the time they were unaware that Mr Day had died. 

44. The Trustees contend that, as the option form was not received until 11 May 2004, Mr Day had not given requisite notice to the Trustees before his death of his wish to commute his entire pension. Mr Day had done all required of him to make clear his wishes. There can be no doubt what his wishes were. All that is required is that the Trustees exercise their discretion on the commencement of the pension. I have concluded above that the pension entitlement had commenced and that the Trustees properly exercised their discretion on receipt of Mr Day’s option form. I can see nothing in these particular circumstances, which requires the Trustees to have received notification of that option prior to the claimant’s death. 

45. The question therefore to consider is whether it is correct that Mrs Day should retain that lump sum. The Trustees argue that the purpose of full commutation is so the member can enjoy his or her benefits in the shortened expected time available.  Equally, as the Inland Revenue guidance makes clear, the purpose is to provide an alternative to a pension from which the recipient will benefit little, if at all. And the guidance also makes clear that such commutations are allowable only where life expectancy is shortened to a matter of months rather than years. It is obviously envisaged that there will be cases, perhaps many cases, in which the member will not have the opportunity, and indeed may not wish, to spend the entire lump sum before they die. Mr Day clearly falls into that category, he cannot have opted for the lump sum in the expectation that he, rather than his beneficiaries, would enjoy it. I see no basis therefore for an argument that a lump sum paid in these circumstances should be returned because it will not be the member himself who actually benefits. In any event, it may well be that the member has indeed “enjoyed” the benefit by being able to better provide for those beneficiaries. Mr Day opted for full commutation and the Trustees exercised their discretion to grant that commutation. As it was properly requested and the Trustees’ powers exercised I am not persuaded that Mrs Day should be required to return the lump sum.

46. The Trustees have commented that it was some time before they were notified of Mr Day’s death and said that Mrs Day could have notified them on 10 May 2004, when she posted the option form. Whilst I acknowledge that the fact of Mr Day’s death could have been communicated sooner, I take into consideration that, particularly in the first few days following the death of a close family member, circumstances can be difficult and traumatic. I am though critical of the manner in which the Trustees attempted to recover the commutation payment. I have seen no evidence that the actions of Mr Day’s family in all of this were anything other than honourable. I am particularly surprised that the Trustees were clearly very sceptical of the way in which the cheque had been banked by Mrs Day and raised the matter in the terms they did. I have no doubt that any such concerns could have been raised rather more tactfully.

47. Mrs Day complains that the Trustees initially delayed in processing Mr Day’s complaint. Mrs Day’s daughter telephoned the Pensions Administration department saying that she would fax the application form to them. Despite several communications, it was not until 30 April 2004 that a second fax was sent. Transmission of a facsimile should be almost instantaneous. It seems to me that the Pensions Administration department could very quickly have confirmed non-receipt and initiated the process to obtain a duplicate fax. It seems to me rather odd that even by 29 April there was still telephone discussion about a fax sent on 26 April. Whilst there is clear evidence that the urgency of the situation was recognised, as it transpired, had a second fax been requested much sooner, Mr Day’s application for ill-health benefits would have been completed before he died and thus have saved Mrs Day the further distress of having to bring a complaint to my office. Whilst some responsibility must sit with Mr Day’s relatives for this, I also attach some responsibility to the Pensions Administration department who could have done more simply to alert the family to the need to send a duplicate. In my view this reinforces the conclusion reached above that Mrs Day should not be asked to repay the money. It is noteworthy that, once the second application form was received in the afternoon of 30 April 2004, the process was completed on 6 May 2004 a matter of just 31/2   working days. 

DIRECTIONS

48. Within 28 days from the date of this determination the Trustees shall:

48.1. put into payment the appropriate spouse’s pension due to Mrs Day in accordance with Rule 5.4; and

48.2. pay her a lump sum, plus simple interest, equal to the balance of the arrears of the spouse’s pension, backdated to 8 May 2004. The interest referred to above shall be calculated on the base rate for the time being quoted by the reference banks; and

48.3. confirm to Mrs Day in writing that they will not proceed with further recovery action in respect of Mr Day’s commutation payment.

CHARLIE GORDON

Deputy Pensions Ombudsman

17 July 2006
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