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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs Shergill

	Scheme
	:
	NHS Injury Benefit Scheme (the Scheme)

	Respondents
	:
	NHS Business Services Authority (the Agency)


MATTERS FOR DETERMINATION 

1. Mrs Shergill is aggrieved that the Agency has rejected her application for an injury benefit award.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mrs Shergill was born on 24 March 1962.  She is a member of the Scheme and commenced employment as a Registered Nurse with Derby City General Hospital in April 1980.  
4. On 6 December 1995 she suffered an injury at work.  The ‘Staff Accident Form’ completed on that day records:

“Accident/Incident:

Pushing trolleys all morning with a porter.

Nature of Injury:

Pain down neck and back arms and legs.”

5. In May 1997 she commenced sick leave and in November her contract was terminated.  On 16 December 1997 she applied for payment of Permanent Injury Benefit (PIB) in force at the time.
6. Regulation 3(2) of the NHS Injury Benefit Regulations 1995 (as amended) provides:

This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if – 

(a) it is wholly or mainly attributable to the duties of his employment; …”

7. For the PIB to be available in addition the above criteria being met the person must consequently have suffered a permanent reduction in earning ability of greater than 10%.  Although the Scheme’s medical advisers are charged with making a recommendation regarding the level of benefit, the final decision rests with the Agency.
8. The Agency accepts that due to an ongoing neck and back condition Mrs Shergill is permanently incapable of carrying out her former duties as a Nurse.  She was awarded ill health retirement benefits (with enhancement) under Regulation E2 of the NHS Pension Scheme Regulations with effect from 18 November 1997.

9. On 26 January 1998 Mr Badhe at Derbyshire Royal Infirmary prepared a report addressed to Dr Spincer of Occupational Health Service at Babington Hospital which said:
“Please find detailed below my Report on Mrs Shergill.  This report has been prepared from the medical notes held at the Derbyshire Royal Infirmary…  

This 34 year old lady, who works as a Staff Nurse in the Urology Theatre at Derby City general hospital, was under the care of the Neurosurgeons for persistent neck pain.  She was investigated by the Neurosurgeons for an acute disc lesion and they have excluded this patho0logy.  She now has chronic neck pain from degenerative changes and an MRI scan shows degenerative changes at two levels….

…There is no easy surgical solution to this problem.  It is likely that she would have intermittent episodes of moderate to severe neck pain which could be worsened by doing heavy work.  As regards the long term prognosis, the pain from degenerative disc disease is likely to settle down with time but this may take many years and is not predictable.
Unless this patient sustains a repeated insult to her cervical spine and develops an acute-on-chronic episode of neck pain in the form of disc herniation or sequestration, it is unlikely that this patient would develop a neurological deficit.  At least in the short to medium term a more sedentary occupation would be appropriate.”

10. On 24 June 1998 at a Medical Appeal Tribunal Mrs Shergill was awarded an Industrial Disablement Benefit for the period 23 September 1996 to 19 March 2000 based on total assessment of 30% disability.  She was awarded as being 8% by way of impaired mental function, 12% for impaired function of the lumbar spine and 10% for impaired function of the cervical spine.   

11. A later decision issued on 14 June 2001 said:

“From 19/9/2000 there is a loss of faculty identified as follows:

Painful limited movement of spine resulting in the disablement from the relevant accident.

The extent of the disablement resulting from the loss of faculty is to be assessed at 28% for the period 19/9/2000 to 18/9/2004 after offsetting 2% for pre-existing neck pain.”

12. On 28 September 1998 the Agency requested a Local Medical Referee Dr Lacey to carry out a medical examination of Mrs Shergill for the purposes of assessing her eligibility for PIB. The Agency provided a form for completion providing details of Mrs Shergill’s job description, part time salary as £9,891.00 per annum and whole time salary as £15,218.89 per annum.  Dr Lacey was requested to provide details of the type of work that would be suitable for her.  He did so by stating that she would be capable of basic clerical/administrative duties in a non supervisory role and that she would be restricted by needing time to rest between duties and would cope only in a one too demanding commitment.

13. The Scheme’s medical adviser then provided further comment.  He assessed Mrs Shergill as being capable of a whole time role in a semi sedentary position as a receptionist or administrator attracting a salary of around £12,000 per annum.  He reached a view that as a result of the injury she had sustained she would suffer a permanent reduction in earning ability of between 11 and 25%, falling within band 2.  This reflected his view that her earnings as a receptionist or administrator would be in the region of 80% less than she could earn as a nurse. 
14. On receiving the report from the Scheme’s medical adviser, the Agency obtained a copy of Mrs Shergill’s job description and then reviewed the decision reached regarding Mrs Shergill’s loss of earning ability.  The Agency has stated that Mrs Shergill’s job description included a supervisory element and decided that this could translate into a whole time sedentary position that would attract no loss of earnings.  On that basis the Agency decided that no PIB was payable. 

15. On 10 December 1998 the Agency wrote to Mrs Shergill with the outcome of its decision:
“After careful consideration of the report of your recent examination along with all the other available evidence, you have been assessed as having suffered no reduction in earning ability because of your work related injury/condition.  This means that you are not entitled to payment of any of the Scheme benefits.  The reason for this assessment is that we consider, on the advice from out Medical Advisers, that you can earn (or will be capable of earning) a similar salary to that you were earning prior to leaving the NHS.”

16. On 15 December 1998 Mrs Shergill appealed to the Agency to review their decision.

17. The Agency replied on 7 January 1999:

“I note your comments about your present inability to lift or sit for more than half an hour at a time and wish to explain that when our medical advisers make a decision they are looking at the permanent loss of earnings ability of the claimant.

Although you may not be capable, at this time, of any form of work it is considered that at some time between now and you reaching state pension age you will be capable of employment in a supervisory grade which will provide you with a comparative income to that which you were on prior to your injury.

If you can provide further medical evidence, not already seen by our advisers, which will suggest that the original decision was incorrect we will re-examine your claim.”

18. On 26 February 1999 Mrs Shergill appealed:
“I must insist that I continue to be incapable of work at this time and am informed by my GP that between now and reaching state pension age, I will not be capable of employment in a supervisory grade which will provide me with a comparative income to that which I had prior to my injury.”

Mrs Shergill attached a copy of a medical report that had been prepared by her GP Dr Zaman dated 13 February 1997, which said:

“She has been suffering with neck pain since an injury at work in 1995 while she was pushing patients on trolleys.  Since that time her symptoms have not improved despite treatment with physiotherapy, analgesics and tricyclic antidepressants.  She still has significant symptoms and has difficulty sleeping die to night pain as a result of which she has developed a secondary fibromyalgia like illness.  As no treatment has helped her symptoms so far, further therapeutic intervention is unlikely to help and therefore the prognosis for improvement in the future is not good.” 
19. On 9 March 1999 the Agency wrote to the Scheme’s medical advisers:
“I noted from Mrs Shergill’s job description that she did act for the Ward Manager at times and I consider her to become capable of clerical duties with a supervisory element.  I therefore decided that she did not suffer a loss of earnings ability.

We have now received further medical evidence which is at M17.  The GP now states that she has developed a secondary fibromyalgia illness.  I do not feel that we can attribute this illness to her NHS employment.  Do you agree?

Also although her GP has stated that her symptoms are unlikely to improve, can we accept that this lady will never work full time again, purely as a result of her NHS duties.”

20. On 17 March 1999 a reply was provided:
“The ‘secondary fibromyalgia’ follows on directly from a triggering injury (often whiplash) and carries a far better prognosis than primary fibromyalgia.  The time delay between her last NHS injury and the onset of this secondary fibromyalgia is such that I cannot attribute the one to the other.  In terms of her degenerative spinal condition I consider her to be capable of semi sedentary work in keeping with her intellectual, capabilities.”  

21. On 22 March 1999 the  Agency wrote to Mrs Shergill:

“I am writing in reply to your letter of 26 February 1999 and letter of 13 February 1999 from your GP requesting that we reconsider your claim for Permanent Injury Benefits.

The letters were attached to your file and forwarded to our medical advisers for further consideration.  It was returned confirming the original decision that you have not suffered a permanent loss of earning ability.
Our advisers opinion is that “secondary fibro myalgia follows on directly from a triggering injury and carries a far better prognosis than primary fibro myalgia.  However the time delay between the last NHS injury and the onset of the secondary myalgia is such that I cannot attribute the one to the other.”

In terms of your degenerative spinal condition it is considered that you should still be capable of semi sedentary work which would provide a similar income to that in your former employment.

22. On 26 August 1999 the Agency wrote to Mrs Shergill saying that it had requested further medical information from her GP which was provided on 3 September 1999.  

23. The Agency then wrote to Mrs Shergill on 4 February 2000 with the outcome of its review saying:

“I have obtained full copies of your General Practitioner’s clinical notes and reports and I have referred all your case papers to our medical advisors once more.

Their advice is as follows:

“While it would be reasonable to attribute continuing neck and arm pain to the neck injury of 1995, there is no established mechanism by which it could be considered to have caused the delayed onset of a generalised condition such as fibromyalgia, with pains in the elbows and knees.  The earliest mention of generalised symptoms in the General Practitioner’s records was in June 1997.  Where other potential causes of widespread joint and muscle pain have been excluded, fibromyalgia syndrome is considered to be a condition with no known cause.  It is not generally considered that the condition is due to lack of sleep.  The consensus of current medical opinion would therefore not support the claim that fibromyalgia is due to the neck injury.”   

I must therefore inform you that our original decision must stand”

24. On 12 June 2000 Mrs Shergill invoked stage 1 of the Scheme’s internal disputes resolution (IDR) procedure and on 3 February 2001 the Agency provided its response which said:

“In order to be entitled to benefits there are two criteria to be satisfied.  Firstly it must be established that the applicant’s condition is “wholly or mainly “attributable to their National Health Service employment.  Secondly as a result of this condition, the applicant must have suffered a permanent reduction in their earning ability in excess of 10%.
In considering your appeal, I decided to refer your application to our Medical Advisers for their further input.  The Medical Adviser whom looked at your case has recommended that your condition is not “wholly or mainly” attributable to your NHS employment.

I will, if I may, quote the advice given by the Medical Adviser:

“The Incident Record form indicates that Mrs Shergill did not suffer an injury event on 6 December 1995.  It describes the gradual onset of neck pain during the course of what appears to have been her normal duties.

The activities described from that day could not have given rise to more than a temporary musculoskeletal strain in a healthy neck, even if the trolleys were heavier than usual.

The diagnosis at the time appears to have been that of a soft tissue strain and x-rays are reported to have been normal.  However, within 18 months of the index event, degenerative neck disease was found by MRI scan, of such extent that the possibility of fusion surgery was contemplated.  It is therefore virtually certain that the degenerative process was already significantly advanced in December 1995, and that the events of that day simply caused the underlying degenerative disease to have become symptomatic a little earlier that it would have done had the applicant’s job been less physically demanding.

The major factor in the outcome of that day’s events would therefore appear to have been proven constitutional degenerative neck disease.  Had the applicant’s neck been healthy, one can see no reason why any symptoms would have occurred at all.”

25. On 17 November 2002 Mrs Shergill made another appeal to the Agency to review its decision providing three medical reports.

25.1 Dr Piracha of her local medical centre:

“Perusal of the medical record as far back as 10 years earlier indicates no evidence of cervical spine disease or neck pain.  Indeed in 1990, whilst pregnant the patient fell (slipped) down some stairs and yet there were no sustained episodes of low back pain or neck pain or soft tissue trauma.

It appears therefore, that the accident at work and the subsequent disability which has followed reflect a clear cause and effect.”

25.2 Dr Spincer of her GP’s surgery:

“On examination she has weakness in her arms and her shoulders; in fact she drops things at home.  Her neck is very stiff.  Her movement in all directions is limited by pain and stiffness.

I would like to reiterate my comments that this lady was not fit to continue in nursing.  I would support her for injury benefit.”

25.3 Dr Zaman of her local medical centre:

“From her medical records and my knowledge of her as a patient I can confirm that she has suffered with neck pain since 1995 following an accident at work where she had been pushing heavy patient trolleys.

Since that time her symptoms have not improved despite treatment with physiotherapy and analgesic medication.  Indeed as a result of these symptoms she has not been able to return to work and in my opinion she will not be able to return to her job as a nurse at any future date.

In my view of these facts I would support her claim for NHS injury benefit.”

26. On 21 March 2003 the Agency wrote to Mrs Shergill with the outcome of its review:

“Decision

In my role as the Agency’s Appeals Manager I have undertaken a complete review of your case together with the Senior Medical Adviser (SMA).  As a result, I have to inform you that your appeal has been unsuccessful and consequently the Pensions Agency is unable to approve Permanent Injury benefit.

Reasons for the Decision.

The basis on which your claim for Permanent Injury Benefit has been presented is that you have suffered a permanent reduction in your earning ability as a result of an injury you sustained to your neck on 6 December 1995 when pushing a patient on a trolley that went out of control.  Other symptoms are also recorded including widespread joint and muscle pain, you associate with pushing new trolleys, which were stiff.
Letters sent in by the Derby Law centre, Dr J Spincer, Dr N A Zaman, Dr A Piracha and your MP, the Rt Hon. Margaret M Becket have lent support to your claim.

The Scheme’s medical advisers have weighed carefully all the medical evidence and supporting arguments presented.  In their opinion the medical evidence does not support your contention that your condition is attributable to your NHS employment.

The Senior Medical Adviser in reviewing the medical evidence submitted says:

“There is no evidence in the file to describe an event which could be considered to be an injury in the generally accepted sense of the word.  Mrs Shergill seems to have developed neck pain during the course of her duties on 6th December 1995.  There is a note on the file that she had neck pain problems previously and the description of events on 6th December could lead one to assume that she had strained her neck, indeed the accident form is completed as showing a sprain/strain.  By 1997 she is described as having chronic neck pain from degenerative changes and an MRI scan showed these changes at two levels.”

The SMA goes on to observe that these changes are likely to be constitutional, to have been present at the time of the index event and this event may well have led to an irritation of your condition and to pain  and loss of function, but the event would not have caused your condition.”
27. Mrs Shergill then applied to the Pensions Advisory Service (TPAS) and as a result their involvement, the Agency arranged for Mrs Shergill to be examined by Mr Rowles, Specialist Consultant Orthopaedic Surgeon.

28. Mr Rowles carried out his examination on 12 January 2004 and prepared his report to the Scheme’s medical advisers which  stated:

“From the information made available to me I have not been able to identify any clear underlying musculo skeletal disorder that should prevent Mrs Shergill making a recovery into the future.  However, as she has now developed a chronic pain disorder, work of an arduous nature is likely to be precluded to her into the future.  However, I have not been able to identify any underlying musculo skeletal disorder that should prevent her from undertaking normal activities or functions.

Mrs Shergill however presents as a demoralised woman with significant spinal deconditioning.  Undoubtedly there is a significant element of amplification.  To this end Mrs Shergill’s true functional abilities is not clear.  Undoubtedly the incident of the 6th December 1995 is relevant to Mrs Shergill’s ongoing symptoms in a matter similar to the ‘straw that broke the camel’s back’.  However if this is the case then it may be that any number of events may have lent themselves as initiators to the subsequent development of Mrs Shergill’s present and ongoing disorders.  The injury in its self would not have been anticipated to give rise to any long term complication; however it appears that the injury was suffered by a vulnerable individual.  Pre-existing vulnerability relates to many factors of a physical, emotional, psychological as well as other secondary gains.  To this end present symptoms are likely to be maintained by ongoing processes as well as for secondary gain.  To this end Mrs Shergill’s long term prognosis has to remain guarded.  Her abilities into the future are dependent on her own motivations.

With regard to Mrs Shergill’s previous work as a nurse, considering her build and height it seems that such work would have been arduous to her.  There is no evidence to suppose the incident has given rise, or will give rise into the future of any secondary degenerative condition.”

29. On 27 January 2004 the Scheme’s medical advisers sent a memo to the Agency:
“Mrs Shergill is claiming PIB due to ‘neck and back injury’ sustained on 6 December 1995 and is supported by her GP (Dr Zaman) in an assessment that she subsequently developed secondary fibromyalgia.  Her more widespread symptoms (compatible with fibromyalgia) do not appear to have developed until 1987 at the earliest.

A report has been received from Mr Rowles, Consultant Orthopaedic Surgeon, which was commissioned to assist with the consideration of her claim.  Mr Rowles’ conclusion is unfortunately not clear-cut on the principal issues of attribution and permanence…

…He found clinical evidence of fibromyalgia (which is in essence the presence of subjective tenderness on specific ‘pressure points). He notes she returned to work and her subsequent deterioration is said not to be the natural history of a musculo-skeletal injury.  He states there may be significant psychological components to her symptoms, which he cannot comment on.  He is unable to identify any musculo-skeletal disorder which would prevent normal activity and function but believes she has a chronic pain disorder which will preclude arduous work in the future.  He states that the incident (6/12/95) was the straw that broke the camel’s back.  This implies the incident contributed to some cumulative effect that caused fibromyalgia….
…Clearly the 6/12/95 incident did not cause any serious lasting structural injury as none is shown on the subsequent scan…

…Unless the date has been incorrectly recorded, it appears Mrs Shergill had already been receiving physiotherapy earlier in 1995 (18/1/95) when she reported neck and back pain that came on after ‘pushing pt on a theatre trolley all day’.  She was also said by her employer (personnel letter 13/11/97) to have had neck and back pain for a month in September 1994, requiring assessment and referral to the Occupational Health Department (which found her fit for work).  Thereafter there was already a history of problematic neck discomfort prior to her reported incident on 6/12/95.  Leaving aside the issue of whether there is any connection between trauma and subsequent development of fibromyalgia, the existence of pre-existing neck symptoms undermines the assertion that her neck pain (an subsequent more widespread symptoms) originated from the accident on 6/12/95.

My conclusion is that Mrs Shergill has developed fibromyalgia complicated by depression.  Fibromyalgia is a chronic condition thought to have a psychosocial origin.  Any physical mechanism for it has not been identified.  There is a variable prognosis although the condition appears to have become chronic in Mrs Shergill’s case.  On the basis of both the history of events and current state of medical knowledge about the condition, I would see no connection between it and her employment, including the accident on 6/12/95.  Therefore she does not satisfy the criteria for PIB and I recommend rejection of her appeal….”  

30. The medical adviser followed this up with a further letter on 14 May 2004 which said:

“Further to my letter of 27 January report I have received the occupational health records which reveal no new relevant information.  As commented on by Mr Rowles in his recent report (12/1/04) the earliest [contemporaneous] entry in the GP records was 3/12/96.  I have received no further GP records.  It is probably unlikely they exist and in light of the complaint by OPAS (15/3/04) about our request for further medical documentation at this stage, I do not propose to pursue the matter.

In summary the report and conclusion I set out on 27 January remains applicable.  I recommend rejection of this appeal.”

31. On 29 June 2004 the Agency wrote to TPAS who were still pursuing her application:

“My Decision

Mrs Shergill’s original claim, that her neck pain was caused by her work, was accepted and she was assessed as having suffered no permanent loss of earning ability as a result of that condition.  Therefore no allowance was payable.  She later claimed to be suffering from fibromyalgia as a result of her NHS job.  Whilst I appreciate that this will be a disappointing result for her, I have to advise that whilst the Scheme’s Managers accept the neck pain as attributable, they remain unable to accept that Mrs Shergill’s subsequent onset of fibromyalgia is attributable to her NHS duties.

Reasons for my decision

We have considered this case from two angles; Firstly whether Mrs Shergill’s subsequent onset of fibromyalgia is attributable to her NHS employment and secondly, whether the original Band 1 assessment, relating to the original decision to accept that Mrs Shergill’s neck pain was attributable to her NHS employment, is accurate.

The Senior Medical Adviser has commented:

Mrs Shergill is claiming PIB due to ‘neck and back injury’ sustained on 6 December 1995 and is supported by her GP (Dr Zaman) in an assertion that she subsequently developed secondary fibromyalgia.  Her more widespread symptoms (compatible with fibromyalgia) do not appear to have developed until 1997 at the earliest.

…My conclusion is Mrs Shergill has developed fibromyalgia complicated by depression.  Fibromyalgia is a chronic condition thought to have a psychological origin.  Any physical mechanism for it has not been identified.  There is a variable prognosis although the condition appears to have become chronic in Mrs Shergill’s case.  On the basis of both the history of events and current state of medical knowledge about her condition, I would see no connection between it and her employment, including the accident on 6 December 1995.  Therefore she does not satisfy the criteria for PIB…”   
32. The document ‘Occupational Health Guidelines for the Management of Low Back Pain at Work’ issued by the Faculty of Occupational Medicine includes:

“Non-specific low back pain (LBP) can be occupational in the sense that it is common in adults of working age, frequently affects capacity for work, and often presents for occupational health care.  It is commonly assumed this means that LBP is caused by work but the relationship between the physical demands of work and LBP is complex and inconsistent.  A clear distinction should be made between the presence of symptoms, the reporting of LBP, attributing symptoms to work, reporting ‘injury’, seeking health care, loss of time from work, and long term damage.  LBP in the occupational setting must be seen against the background prevalence and recurrence rates of low back symptoms, and to a lesser extent disability, among the adult population.  Workers in heavy manual jobs do report rather more low back symptoms.  Jobs with greater physical demands commonly have a higher rate of reported low back injuries, but most of these ;injuries  are related to normal everyday activities (though clinical examination and current in vivo investigations may be insensitive tools to detect this), and the relationship between job demands and symptoms or injury rates is inconsistent.  Physical stressors may overload certain structures in individual cases but, in general, there is little evidence that physical loading in modern work causes permanent damage.  Whether low back symptoms are attributed to work, are reported as ‘injuries’, lead to health care seeking and/or result in time of work depends on complex individual psychological and work organisational factors.  The development of chronic pain and disability depends more on individual and work-related psychological issues than on physical or clinical features.  People with physically or psychologically demanding jobs may have more difficulty working when they have LBP, and so lose more time off work, but that can be the effect rather than the cause of their LBP.

In summary, physical demands of work can precipitate individual attacks of LBP, certain individuals may be more susceptible and certain jobs may be higher risk, but viewed overall, physical demands of work only account for a modest proportion of the total impact of LBP occurring in workers.”
SUBMISSIONS 
from Mrs Shergill

33. She has not been able to work since March 1997 due to physical disability and has been unable to complete a University Access course because her symptoms became much worse.
34. Although the Agency states that there is evidence of a condition that pre-existed the incident of 6 December 1995, Mrs Shergill argues that earlier injuries sustained in the workplace and dating back to 1982 are, collectively, likely to be the cause of her condition.

35. She commenced work as a nurse in 1980 and in 1982 she injured her back while lifting a male patient out of the bath.  She did not submit a claim at the time but had a month’s sick leave and recovered well after receiving lots of physiotherapy.  

36. In 1994 her unit was transferred to another hospital and she began using very heavy trolleys which initially caused her some back and neck discomfort.
37. On 6 December 1995, the day of the accident, she was pushing a trolley at speed to deliver a patient to theatre when she was pulled to one side and felt a jerk throughout the whole of her body.  
38. She had physiotherapy and saw Dr Spencer in April 1996 and returned to light duties in May 1996 but was forced to continue working with very heavy trolleys.  She continued working but all the while taking stronger medication and suffering side effects until March 1997 when it all became too much and she went on sick leave.
39. Her symptoms became worse through lack of sleep and she was diagnosed as suffering from fibromyalgia.  She states that hr recovery from this condition with the help of medication has disadvantaged her claim and has been used against her.  

40. In 2004 she was told that her symptoms were the result of the beginnings of arthritis 

41. Mrs Shergill contends that the Agency is trying to avoid liability and that there was no delay between the injury and the onset of her condition.  She maintains that the pains have continued ever since her injury.  
from the Agency
42. The Agency accepts that Mrs Shergill is permanently incapable of carrying out her former NHS duties as a Nurse due to an ongoing neck and back condition.  They also accept that an incident occurred on 6 December 1995 when Mrs Shergill developed neck and back pain after pushing a patient on a theatre trolley and that the effect of that incident was sufficient to justify an band 1 (10% or below) assessment of PLOEA but does not accept that the incident was the cause.  Their findings persuade them that the incident has not caused Mrs Shergill to suffer a greater permanent loss of earning ability beyond band 1 (which results in a nil payment).
43. The original decision to accept Mrs Shergill’s claim was based on her symptoms of back and neck pain having been brought on through pushing new trolleys at work.  It was only when Mrs Shergill’s case came under review on appeal that a further diagnosis of secondary fibromyalgia was introduced.  

44. The Agency does not accept that Mrs Shergill’s ongoing neck and back condition is attributable to her NHS employment because there is evidence that Mrs Shergill already had a history of problematic neck discomfort that pre-dated the incident.  

45. There are various independent references to fibromyalgia, arthritis and cervical spondylosis.  The Agency accepts its medical advisor’s view the work injury suffered by Mrs Shergill did not cause or exacerbate her wider medical condition.
46. The consensus of medical opinion from the Scheme’s medical advisors is that Mrs Shergill already had an underlying neck/back condition at the time of her reported injury.  Her injury did not cause that condition and that condition cannot be accepted as attributable to work.  Then assessment of permanent loss of earning ability as falling within band 1 correctly reflects the cause and effect of the injury arising from work.
47. As Mrs Shergill’s case progressed through the appeals process later medical evidence seemed to discount any link.  At the same time the report Occupational Health guidelines for the management of low back pain: evidence review and recommendations’ appeared in 2000.  The report provides the latest authoritative understanding of manual handling and related injuries.
48. The report has influenced consensus thinking in professional medical circles, and subsequent recommendations reached by our own medical advisers.  It has become evident that as the understanding and clinical diagnosis of some of the conditions on which claims for injury benefits have been based in the past has developed over time, some claims that we have previously accepted would now be rejected. 

CONCLUSIONS
49. The original dispute seemed to be about whether a relevant injury caused sufficient reduction in Mrs Shergill’s permanent earning ability to justify an award. The position is complicated by factors other than that injury which also affect her earning ability.
50. Although the Schemes medical advisers are charged with providing a recommendation, responsibility for the decision rests with the Agency.

51. In November 1998 the medical adviser recommended that Mrs Shergill would qualify for a Band 2 award.  That assessment was based on the Medical Adviser’s view that that she would in future be able to undertake only clerical duties and that those would result in lesser earnings than had she been able to continue working as a nurse. The Agency determined, however, that as Mrs Shergill’s job description as a nurse provided that she should “stand in” where required for a Ward Manager this could translate into a wholetime supervisory position attracting expected earnings which would be likely to exceed those assumed by the medical adviser.  A later letter refers to the expectation of her later being able to work “in a supervisory grade”. 
52. I observe that there is a substantial amount of subjective speculation contained within that analysis. Moreover there seems to be little evidence to support the thesis that someone who prior to 1997 could be expected to ‘stand in’ for a more senior nurse could be expected to at some time in the future after a significant gap in their employment to undertake  a whole time supervisory post.  That is not a decision which could reasonably be reached from the evidence. I note that Dr Lacey on whose report the Medical Adviser had relied has specifically identified the work which would be suitable for her to be ‘non-supervisory’.   
53. On appeal Mrs Shergill’s case was reconsidered by the Agency.  Mrs Shergill had submitted fresh medical evidence stating that she had developed a secondary fibromyalgia illness.  The medical adviser replied by saying that because of the time delay between the onset of the primary and secondary conditions, the secondary condition could not be attributable to the injury.   In the course of proffering advice on that aspect the Agency’s medical adviser seems to have cast doubt on whether any part of Mrs Shergill’s condition could be attributed to her NHS employment.  I note that his line of reasoning is that she had complained of neck and back pain before the incident of 6 December 1995.  But I note also that those complaints were themselves said to be linked to her employment, a possible factor which seems not to have been taken into account.
54. So in the circumstances I am remitting the matter to the Agency to reconsider and take a further decision on her injury benefit application.  
DIRECTIONS

55. Within 56 days the Agency should take a further decision regarding Mrs Shergill’s application taking into account the evidence identified in paragraph 49.
DAVID LAVERICK

Pensions Ombudsman

8 June 2007
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