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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr C Bradford

	Scheme
	:
	The Siemens Benefits Scheme (the Siemens Scheme)

	Respondents
	:
	Siemens Benefits Scheme Limited (the Trustee)

Siemens plc (the Employer) (Siemens)


MATTERS FOR DETERMINATION 

1. Mr Bradford asserts that it was not made clear to him, at the time of transferring his benefits into the Siemens Scheme, that the ‘protected rights’ element of his acquired benefits were not guaranteed in the same way as the Guaranteed Minimum Pension (GMP) he had accrued under his former scheme.

2. Mr Bradford also asserts that the Trustee failed to make clear to members the consequences of poor investment returns.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Background

4. Mr Bradford was employed by Parsons Power Generation Systems Limited (Parsons) (a subsidiary of Rolls Royce Power Engineering plc (Rolls Royce)). He was a member of the NEI Group Pension Scheme (the NEI Scheme) for 25 years, from 1972 to 1997.

5. In 1997, Siemens acquired Parsons from Rolls Royce and transferring employees were offered membership of the Siemens Scheme. An Employee Notice was issued on 9 April 1997 (signed jointly by Rolls Royce and Siemens), which stated,

“Rolls-Royce Power Engineering plc is pleased to announce that it has reached agreement with Siemens plc for the sale of … Parsons Power Generation Systems Limited as a going concern. The sale is expected to be completed within 6-8 weeks …

With regard to those employees being transferred to the purchaser, it is the intention of the purchaser:

1. To honour the existing conditions of employment …

2. To arrange for employees to participate in a pension scheme which will provide benefits and require contributions on a basis which is overall materially no less favourable than the NEI Group Pension Scheme. Employees will be able to transfer the value of benefits which have accrued to them in the NEI Group Pension Scheme.

3. …”

6. Both the NEI Scheme and the Siemens Scheme are contracted-out final salary pension schemes. There are two parts to the Siemens Scheme; the Saver Plan and the Booster Plan. Mr Bradford is a member of the Booster Plan.

7. Mr Bradford’s membership of the NEI Scheme ceased on 30 September 1997. He was issued with a Statement of Preserved Benefits, which quoted ‘Benefits payable at age 65’ consisting of a pension of £9,257.04 p.a., calculated as at his date of leaving, including a GMP of £2,350.40 p.a. The statement informed Mr Bradford that his pension would be subject to increases between the date of his leaving the NEI Scheme and his retirement; his GMP would be subject to increases of 6.25% p.a. for each complete tax year between his date of leaving and his State Pension Age and the excess pension over the GMP would increase by the lesser of the annual increase in the Retail Prices Index (RPI) or 5% p.a. The statement quoted a total pension payable at age 65 of £21,276.28 p.a., including the re-valued GMP and assuming that the average increase in RPI was 5% p.a.

8. Members of the NEI Scheme transferring employment to Siemens were offered the opportunity to transfer their benefits from the NEI Scheme on favourable terms.

9. Mr Bradford was provided with a copy of the Siemens Scheme booklet and a question and answer document. A slide presentation was given by the then Group Pensions Manager for the Siemens Scheme in September 1997. Extracts from these documents are provided in an Appendix to this determination.

10. Mr Bradford was also provided with an individual transfer statement. This quoted a projected pension at age 65, in respect of his NEI Scheme transfer, of £21,608.48 p.a., based on 5% p.a. increases. Further extracts from the transfer statement are included in the Appendix.

11. Members were asked to complete an option form, by 3 April 1998, indicating whether they wished to transfer their benefits from the NEI Scheme to the Siemens Scheme. Mr Bradford opted to transfer. The transfer value of his GMP was £21,963.60. In respect of his pension entitlement in excess of the GMP, Mr Bradford was awarded a service credit of 11 years and 10 months in the Siemens Scheme. Under the NEI Scheme, Mr Bradford would have had sufficient service for a pension of two-thirds of his final salary by the time he reached age 63. The reduced service credit meant that he required a further 18 years and 2 months to achieve a two-thirds pension.
12. In June and October 2001, representatives of the union pensions sub-committee met with an administration team leader from the Siemens Scheme. Amongst other issues, they discussed the status of transferred-in protected rights. The notes of the June 2001 meeting stated,

“All SPGL employees who transferred their pension from Rolls Royce have money in a Protected Rights Fund. This fund tracks the Managed Equitable Life Pension Fund …

The Managed Equitable Life Fund has had no growth in 2000 … The Protected Rights Fund (PRF) is supposed to achieve the same pension as the Guaranteed Minimum Pension (GMP) in the Rolls Royce Scheme at retirement. In calculating the PRF at transfer growth was assumed to be ~ 4% above inflation. Are the fund managers considering any other modes of investment to achieve the equivalent of the GMP at retirement?

The fund managers are continuously reviewing investment returns … There is an underlying guarantee that the Protected Rights Fund will provide the same pension as would have been available from the GMP accumulated in Rolls Royce at time of transfer. The GMP is increased by 6.25% per complete tax year from deferment to the employees 65 birthday. SBS have to provide a minimum pension from the PRF which meets the equivalent GMP at 65. If the PRF figure is higher at age 65 the employee will receive the higher figure.

Are the trustees considering Lifestyling of the PRF to avoid the volatility of the stockmarket as retirement is approached?

As explained above there is a guarantee associated with the PRF to meet the equivalent GMP …”

13. The notes of the October 2001 meeting stated,

“For retirement prior to the age of 65, members will receive a pension from the Protected Rights Fund (PRF) determined from the cash value and the factors for conversion current at that time.

On their 65 birthday the pension from the PRF is compared to the GMP figure applicable at time of transfer then increased by 6.25% for each complete tax year from April 1998. If this incremented GMP figure is higher than the PRF pension being received at 65, the members pension will be revalued to the higher figure.”

14. In July 2002, Mr Bradford received an annual benefit statement. This indicated that he had a transferred-in service credit of 11 years and 10 months, which equated to a pension of £6,985.97 p.a. as at 31 December 2001. The statement indicated that an additional pension in respect of his transferred-in Protected Rights Fund would also be payable; estimated to be £2,259.25 p.a. at normal retirement date (NRD). The estimated total pension at NRD was shown as £16,874.56 p.a.

15. In November 2002, the Business Development Manager – Pension Services for the Siemens Scheme wrote to Mr Bradford,

“According to our records, you transferred benefits from [Parsons] to the SBS on 01 October 1997. The transfer included an element known as Protected Rights which in your case amounts to £21,277.38. These Protected Rights, which are in addition to any service credit you may have been granted …, have historically been held within the SBS in your name and ‘notionally’ invested in line with the return on the Equitable Life’s Managed Fund.

Your Protected Rights fund is currently valued at £21,187.09 … As you should be aware, the value of your Protected Rights can go down as well as up in line with market fluctuations, and in view of recent market trends, it is possible that your fund value has decreased in value since you transferred into the SBS.

The Scheme trustees have agreed to allow you to choose the future investment of your Protected Rights through our Scottish Equitable policy.

I enclose details of the various fund options …

Pension Services is unable to offer investment advice so you should approach an independent financial adviser if you would like further guidance …

I will be investing your fund with Scottish Equitable shortly after 17th January 2003, so if I do not receive your fully completed form by this date, I will invest your Protected Rights in our default fund, the Balanced Lifestyle Fund. …”

16. Mr Bradford was asked to return his option form by 17 January 2003. Mr Bradford’s annual benefit statement as at 31 March 2004 showed that his Protected Rights Fund value was £24,150.33. Mr Bradford’s annual benefit state for 2006 quoted a total annual pension of £13,799.13 as at 31 March 2006; of this, £8,030.64 p.a. was attributable to his transferred in service credit. The statement quoted a fund value of £30,451.06 for Mr Bradford’s Protected Rights.
SUBMISSIONS

17. Mr Bradford submits:

17.1. He was led to believe that his Protected Rights Fund in the Siemens Scheme had an underlying guarantee on the level of benefits it would provide. There is no statement in any of the literature provided which makes it plain that the underpin does not apply to the transferred funds.
17.2. He understood that his Protected Rights Fund could provide more than his GMP but never less.

17.3. The Trustee would have known that the recipients of its communications would not be familiar with the term ‘protected rights’. The term implies an element of guarantee or protection, which does not apply. The Trustee was obliged to ensure that the term ‘protected rights’ was explained with particular care because the members were unfamiliar with it and because it denoted a very different type of benefit to the one they were used to.

17.4. There was no clear statement that the Protected Rights Fund was not ‘protected’ in the ordinary usage of the word, i.e. secure.

17.5. The booklet refers to a protected rights underpin. An underpin is associated with some form of guarantee. The term ‘protected rights’ gives the impression that some form of protection is being provided.

17.6. The same term ‘protected rights’ is used for both the transferred-in benefits and the future service benefits. For the layman, the term ‘protected rights’ means that the funds are protected, shielded or guaranteed. There was no explicit statement from Siemens to counter this understanding.
17.7. Guaranteed funds are not uncommon financial products. Sums of money can be invested in bonds for fixed periods and if, at the end of the investment period, the fund has not risen with the stock market, the capital is returned. The members’ expectations were that a similar arrangement existed with the money purchase underpin. 

17.8. The members were told that the Booster Scheme was contracted out on a money purchase basis and that this provided an underpin. Their funds were transferred from the NEI Scheme into the Booster fund and therefore, by association, they assumed that there was an underpin in respect of their transferred funds.

17.9. Siemens had chosen to mirror the Equitable Life Managed Fund for the investment of the transferred Protected Rights funds. Whilst there would be daily fluctuations in unit prices, the members’ concerns were satisfied by the expectation of the underpin.

17.10. Siemens could have chosen to create an ‘immunised’ portfolio of long-term gilts or bonds with a fixed rate of return to receive the transferred in protected rights funds. This would have provided the security which the members thought they had but Siemens chose not to do so.

17.11. The Trustee was obliged to ensure that the members understood that, by transferring, they would be giving up a defined benefit. The difference between a defined benefit arrangement and a defined contribution arrangement was not made clear to the members.

17.12. The Trustee failed to make clear to members the consequences of poor investment returns. Such a warning is now required on the sale of personal pension plans. The ‘mis-selling scandal’ had arisen from a lack of understanding on the part of lay people about the risks involved in transferring from a final salary scheme to a money purchase arrangement. If the Trustee was not aware of the requirements imposed by the PIA and the SIB on salesmen, its advisers would have been and all concerned should have been ‘put on warning’. The information provided referred to positive returns but did not make clear the effect of a negative return. For example,

“If you decide to transfer to the Siemens Benefit Scheme the value of your GMP will grow in line with future investment returns ...”

“Over the long term, we would expect investment returns to be about 4% higher than price inflation.”

“[The Protected Rights Fund] will accumulate on a money purchase basis and will attract investment returns in line with those awarded on the Equitable Life’s Unit Linked Managed fund.”

17.13. Siemens omitted to give clear and unequivocal clarifications;

· It should have stated that the funds transferred into the Protected Rights Fund had no protection or security;

· It should have stated that the money purchase arrangement for the transferred funds was different to that of the Booster fund underpin;

· It should have stated that the phrase ‘materially no less favourable’ did not that it was under an obligation to honour the commonly held understanding of that phrase;
· It should have given a specific warning that the Protected Rights Fund could reduce;
· It omitted to give a comparison of the funds in the issue of Outlook;

· It omitted to say that the conversion factors might be very much worsened in the future.

17.14. The duty of care owed by Siemens to its employees should have been a motivating factor to explain things thoroughly.  Siemens fell well below the standard of care that could have expected of them.  The information provided was incomplete and led to expectations that have proved unfounded.
17.15. The initial announcement stated that the pension provision would be overall materially no worse that the NEI Scheme. The transfer of a GMP to a money purchase fund is at odds with this.

17.16. The comparison between the two schemes, contained in the special edition of Outlook (see Appendix), showed the Siemens Scheme in a good light but did not mention the loss of security on transfer. This information should have been provided and would have been critical to his decision to transfer. 
17.17. He attended two question and answer sessions. He was informed that any shortfall in age to reaching full pension entitlement would be recovered because Siemens had a history of paying salary increases above the rate of inflation and the growth on the Protected Rights Fund. He left the meetings reassured that his transferred funds would not be in deficit compared to deferring with the NEI Scheme. There have been nine salary awards since he joined Siemens but only two have been in the band used for illustration purposes. (Mr Bradford has provided a comparison of salary increases against the RPI, which is included in the Appendix.)
17.18. After eight and a half years, the pension provided by his transferred in service credit is still less than the equivalent revalued excess over GMP he would have had in the NEI Scheme, had he not transferred.

17.19. The Ready Reckoner (see Appendix) positively encouraged members to transfer by providing estimates of future growth rates in equities and salaries.

17.20. The unions were told, in their 2001 meetings with the administration team leader (see paragraphs 12 and 13), that members would receive the higher of the re-valued GMP or the pension provided by their protected rights fund. He was reassured by this and only became aware of the true position on receiving the November 2002 letter (see paragraph 15). The statements from the administration team leader illustrate the confusion surrounding the treatment of transferred-in protected rights. This confusion is further illustrated by the fact that Siemens were paying pensions in respect of the transferred protected rights before the age of 60 until it was pointed out that this was not correct.
17.21. The administration team leader who met with the union representatives had the job title ‘Manager – Pension Services’. The Trustee and Siemens are no seeking to undermine his position by casting doubt on his knowledge and authority. The Trustee cannot now disclaim responsibility for his statements.
17.22. Had the transferring members understood the nature of the Protected Rights fund, they would have required further options, including retaining their GMPs in the NEI Scheme.

17.23. Had he understood that his Protected Rights Fund was not secure, this, in addition to the loss of transfer service credit years, would have meant that he would not have chosen to transfer.

17.24. The difference in the treatment of transferred-in protected rights and future service protected rights only became clear in 2003 following a meeting between the union and the Siemens Scheme actuary.

17.25. He was influenced in his decision to transfer by the advice that,

“… members who wish to retire before age 60 or who are more than five years from their chosen retirement age should seriously consider transferring their benefits.” (see paragraph 37)

17.26. He has suffered a financial loss because his Protected Rights fund currently provides a lower pension than his re-valued GMP under the NEI Scheme. His GMP would have been revalued by 6.25% for each of eight complete tax years up to the present and would be worth £3,817.44. His April 2006 annual statement quotes a fund value of £30,451.06 and a pension of £1,110.00. The conversion factors (annuity rates) have dropped from 0.09294 at the date of transfer to 0.07547 (for a single life) in 2006. No warning was given that there could be such a major detrimental change. His Protected Rights Fund would have to grow by 550% over the next eight years to his state retirement age in order to match his revalued GMP.
17.27. If his re-valued GMP at age 65 is higher than the pension provided by the Protected Rights fund, he should receive the higher of the two. Although it is not known at present whether this will be the case, the Siemens Scheme actuary should be asked to calculate a sum to be set aside within the Siemens Scheme to meet this potential liability.

17.28. He has suffered ‘concern and anxiety’ about his financial prospects over a number of years.

18. The Trustee and Siemens submit:

18.1. The information given to Mr Bradford accurately described how his benefits would be treated under the Siemens Scheme. The documents did not mention any guarantee. Mr Bradford could not have reasonably concluded that a guarantee had been given.

18.2. The April 1997 letter (see paragraph 5) referred to an intention to provide a pension scheme which would provide benefits ‘overall materially no less favourable’ than under the NEI Scheme. This was a fair reflection of what was expected but did not amount to an absolute guarantee that benefits would be no less favourable in all circumstances. It was also intended to be read in the context of all the further documents provided.

18.3. The Siemens Scheme booklet clearly states that the scheme is contracted-out on a money purchase basis. It does not mention a Guaranteed Minimum Pension.

18.4. The May 1997 announcement stated,

“the underpin can apply in certain circumstances, providing higher benefits than the normal final salary benefits. So the underpin can increase your benefits above the normal scale, but cannot reduce them.”

18.5. The booklet and the announcement provide the correct explanation for the way the protected rights fund works for future service. Mr Bradford asserts that he understood that his transferred-in protected rights would be treated similarly. It was not reasonable for him to make this assumption in the light of subsequent communications which were clear as to the approach for transferred-in protected rights.

18.6. The slide presentation contained a slide which stated that the transfer values from the NEI Scheme would be split and that the value of the pre-April 1997 GMP would go into a money purchase fund (see paragraph 31).

18.7. The transfer statement and the question and answer paper explained how the transferred-in benefits would be treated. The statement clearly stated that the protected rights fund would be used to provide extra pension benefits not an underpin. It would not be reasonable to take this to mean that the transferred-in protected rights would be treated the same as future service protected rights.

18.8. It was stated that the fund would ‘accumulate on a money purchase basis and will attract investment returns in line with those awarded on the Equitable Life’s Unit Linked Managed fund’.

18.9. Note 2 to the Ready Reckoner (see paragraph 38) stated that the protected rights would ‘operate on a money purchase basis’ and that the ultimate benefit would ‘depend on the investment returns achieved during the period to your retirement’. If Mr Bradford was under the impression, either from the booklet or the initial announcement, that this benefit was not being provided on a money purchase basis, it would be reasonable to expect him to have queried this.

18.10. It should have been clear to Mr Bradford, from the numerous references to money purchase benefits, that his protected rights fund was a money purchase benefit.

18.11. There are references to the value of the GMP growing in line with investment returns and a statement to the effect that investment returns were expected to be higher than inflation. However, these did not constitute a guarantee. The statements reflected what was, and still is, an expectation that, over the longer term, investment will go up rather than down.

18.12. It would be unrealistic for Mr Bradford to expect that positive returns would be added to the fund but negative returns would not be reflected in the fund value.

18.13. It would be unrealistic for Mr Bradford to expect a GMP comparison, i.e. to be put in the position he would have been in had he not transferred, when none of the communications offered a GMP.

18.14. A member who received the various communications should have understood that the transferred-in protected rights offered a separate money purchase benefit.

18.15. The position on contracting-out is complicated but the statements made were accurate and not misleading. The term ‘protected rights’ is the term used in the relevant legislation.

18.16. The statements made by the administration team leader in his meetings with the union were inaccurate. However, they were made long after Mr Bradford’s decision to transfer and could not therefore have had any bearing on that decision.

CONCLUSIONS

19. Mr Bradford’s assertion that, had he understood that his Protected Rights Fund was not as secure as his GMP, he would not have transferred his benefits into the Siemens scheme means that I need to look closely at the information provided to him before he took the decision to transfer. I have noted that the information provided by the Manager- Pensions Services in 2001 did not accord with the information provided previously. However, in taking the decision to transfer, Mr Bradford could not have been influenced by that later information.

20. Mr Bradford was provided with an individual transfer statement (see paragraph 40). This stated that, in return for his transfer value, the Siemens Scheme would provide him with two benefits; a Protected Rights Fund and a Service Credit. The Protected Rights Fund was described as ‘an individual pot of money’, which would accumulate ‘on a money purchase basis’ and would ‘attract investment returns’. The funds were  not being transferred into the Booster Scheme and therefore did not attract the same terms as the Booster Scheme. Mr Bradford was informed that, when he came to draw his benefits from the Siemens Scheme, the Protected Rights Fund would include the investment returns on the amount transferred in and would be ‘used to provide extra pension benefits’. Contracting-out is difficult to explain but I consider that the language used in the transfer statement was appropriately clear and accurate. It explained that there would be two benefits. It explained that the Protected Rights Fund was a money purchase benefit. It explained that, at retirement, the Fund would include investment return on the transferred amount. Any subsequent error concerning the payment of pensions by the Siemens Scheme does not detract from this.
21. In addition to the transfer statement, Mr Bradford also received a question and answer document, including a ready reckoner. The notes to the ready reckoner explicitly stated that the Siemens Scheme could not provide salary related benefits in respect of Mr Bradford’s GMP. The notes stated that ‘these benefits’ (clearly a reference to the GMP) had been ‘converted into [his] Protected Rights Fund which will operate on a money purchase basis’. Mr Bradford was informed that his ‘ultimate benefits in respect of this part of the transfer will depend on the investment returns achieved during the period to [his] retirement’. I acknowledge his point, that there was no warning that the investment returns might not always be positive. However, I have seen nothing in the various documents which suggested that there was any guarantee that the fund could not go down.

22. Mr Bradford has referred me to the Siemens Scheme booklet and the reference to the underpin. The booklet was drafted for actual and potential members of the Siemens Scheme. It was not specifically aimed at those members who were transferring into the Siemens Scheme from the NEI Scheme. Understandably, it deals with the benefits members will accrue as a result of their ordinary membership of the Siemens Scheme. Thus, it explains how ‘protected rights’ will operate for future service, i.e. that they will form an underpin and may provide higher benefits than the normal final salary benefits. However, the list of elements which comprise the ‘protected rights’ does not include transferred-in benefits. Mr Bradford was provided with separate, specific information relating to the treatment of his transferred-in benefits.

23. Had Mr Bradford not been provided with additional, specific information about his transferred-in benefits, I might be minded to find that the booklet was potentially misleading for the transferring members. However, in the circumstances, I find that it was entirely appropriate for the booklet to deal with future service benefits only. Equally, I find that it was appropriate that Mr Bradford should have been supplied with a copy of the booklet, since he would be accruing future service benefits in the Siemens Scheme. It was intended that the booklet should be read alongside the information he was given which was specific to his transferred-in benefits. I do not find that this was unreasonable or inappropriate.

24. Mr Bradford has pointed out that the term ‘protected rights’ has been used for both his transferred-in and his future contracted-out benefits. This has the potential to mislead but it is, of course, the correct term for both. I do not consider that the Trustee or Siemens can be criticised for using the correct terminology. The information provided for Mr Bradford, at the time of his transfer, made it clear that the Protected Rights Fund, into which the value of his GMP would transfer, would provide a separate benefit. There was no suggestion that this was an underpin of any kind. The underpin operates in respect of his future service benefits in the Siemens Scheme. The booklet makes it clear that, at retirement, a comparison is undertaken between the final salary pension provided by the Scheme and the benefit which could be provided by the Protected Rights. None of the information provided at the time of Mr Bradford’s transfer suggested that an equivalent comparison would be undertaken for his transferred-in benefits. There is no reference at all to any comparison being undertaken between the benefit provided by the Protected Rights Fund and the previous GMP.
25. The information provided prior to transfer did not contain an explicit explanation of the differences between final salary benefits and money purchase benefits. Nevertheless, Mr Bradford’s transfer statement stated that the Protected Rights Fund would be held as an ‘individual pot of money in [his] name’ and would be ‘used to provide extra pension benefits’. He was also told that the benefits would ‘depend on the investment returns achieved’. To my mind, this is a perfectly acceptable explanation of how a money purchase benefit works.

26. Mr Bradford states that he was influenced in his decision to transfer by the statement (contained in the question and answer document) that members who were more than five years from retirement should ‘seriously consider transferring’. I can understand that, in the circumstances, this was a persuasive comment, particularly since it came from a trusted source. However, it was not an inappropriate statement and did not, to my mind, amount to financial advice. The question and answer document also contained the statement:
“Thus, if future increases in prices, salaries and investment returns are relatively low, the fixed increases on the GMP will be attractive, however, if price inflation increases in the future then the fixed increases on the GMP may not be very attractive.”

This gives a strong indication that there was no guarantee that the Siemens Scheme was going to provide the equivalent benefit to the GMP.

27. Mr Bradford suggests that the members were under the impression that the Protected Rights Fund would operate in the same way a ‘guaranteed fund’, invested in bonds.  Mr Bradford may well have misunderstood or not fully realised how his transferred GMP would be treated by the Siemens Scheme. I am not persuaded that this was a result of any fault in the information provided by the Trustee and/or Siemens. Mr Bradford appears to be looking to the Trustee and/or Siemens to provide him with financial advice, which was not their role.
28. Mr Bradford contends that he has suffered a financial loss because the value of his Protected Rights Fund is currently less than his re-valued GMP. It is by no means certain that Mr Bradford, who has some time to go before he reaches his NRD, will suffer any loss in his pension. For example I note that, in the period from 1998 to 2001, his salary rose on average by around 4.5% p.a., whilst the increase in the RPI averaged around 2.5% p.a. I also note that Mr Bradford’s Protected Rights Fund has increased in value since 2001. It is not possible to say what the investment returns might be over the next eight years nor what the annuity rates might be when Mr Bradford comes to take his protected rights pension.
29. By opting to transfer, Mr Bradford maintained a link between the increase in his salary and the amount of pension he will receive in respect of his transferred-in non-protected rights. He acknowledges that the situation at his NRD is unknown but suggests that the Siemens Scheme be required to set aside an amount calculated to provide his re-valued GMP. However, this is not the basis upon which Mr Bradford was offered a transfer into the Siemens Scheme. The Siemens Scheme did not offer to provide Mr Bradford’s GMP. In addition, Mr Bradford’s ‘loss’ arises out of his decision to transfer his GMP not out of any maladministration on the part of the Trustee or Siemens. It would not therefore be appropriate for the Scheme to be required to provide him with any compensation.
DAVID LAVERICK

Pensions Ombudsman

22 November 2006

APPENDIX

INFORMATION PROVIDED PRIOR TO TRANSFER

Slides

30. Under the heading ‘Transfer to SBS on special terms’, the slides stated,

“Transfer value will normally be considerably more valuable than the deferred benefits.”

31. Under the heading ‘The Transfer Value and the Service Credit’, the following slide stated,

“Transfer value from NEI Scheme will be split:

Value of pre April 1997 GMP – Money Purchase Fund

Balance of benefits – Service Credit”

32. The following slides comprised an example for a member born in 1955, on a pensionable salary of £15,800 as at 1 October 1997, with a transfer value of £39,654, of which £13,123.37 was labelled ‘Protected Rights Fund’. The slides indicated that the ‘Non-Protected Rights’ part of the transfer value (£26,530.63) would provide a service credit of 6 years and 1 month.

Siemens Scheme Booklet (September 1997)

33. Under the heading ‘Basis for contracting-out’, the booklet states,

“The Booster Plan is contracted-out on a money purchase basis. This does not alter the benefits described earlier in this booklet or mean that the Scheme is a money purchase arrangement. It simply means that there is an underpin in operation, known as the Protected Rights Underpin. Your Protected Rights comprise:

· the saving in National Insurance contributions (made by you and the Company) as a result of you being contracted-out of SERPS;

· an additional payment from the DSS dependent upon your age; and

· the returns made on these contributions.

If at retirement (or earlier as appropriate), the accumulated value of the above would provide higher benefits than the normal final salary benefits, these higher benefits will be payable instead.”

34. In the section headed ‘Retirement benefits’, the booklet states,

“Your pension will build up at a rate of 1/45th of your Final Pensionable Salary for each year of Pensionable Service in the Booster Plan from 1st April 1997 …

When your pension comes into payment, it will be compared with the pension arising from the Protected Rights Underpin and the higher figure will be paid …”

For the definition of the ‘Protected Rights Underpin’, members are directed to the section headed ‘Basis for contracting-out’ (see above).

May 1997 Letter

35. Mr Bradford states that he was provided with a copy of the May 1997 letter with the Siemens Scheme booklet. The letter stated,

“This note describes a technical change to the way the Saver Plan is contracted-out of the State arrangements. This change is now being made only because of last minute revisions in Government regulations.

Basis for Contracting-out
… it was intended that the Saver Plan and the Booster Plan would be contracted-out in different ways with

· the Saver Plan contracted-out on a salary related basis; and

· the Booster Plan contracted-out on a money purchase basis

Contracting-out on a money purchase basis does not mean that the Plan is a money purchase arrangement. It simply means that there is an underpin in operation, known as the Protected Rights Underpin … The underpin can apply in certain circumstances, providing higher benefits than the normal final salary benefits. So the underpin can increase your benefits above the normal scale, but cannot reduce them.

… the Government finalised new regulations which make it difficult for sections of the same scheme to be contracted-out in different ways … Siemens has decided to extend the Protected Rights Underpin to the Saver Plan …

The Protected Rights Underpin applied however and whenever you draw benefits from the Scheme. It can increase transfer values, deferred benefits and spouses’ pensions as well as your own retirement pension …”

Question and Answer Document (March 1998)

36. The Siemens Scheme Group Pensions Manager produced a question and answer paper for members of the NEI Scheme considering transferring. In answer to the question ‘How can I compare the benefits from the service credit with the deferred pension available if I leave my benefits in the NEI Scheme?’, the paper stated,

“It is difficult to compare the benefits available under the two alternatives because they will each increase in different ways in the future. If you retain deferred benefits in the NEI Scheme part of the benefit (the GMP) will increase at a fixed rate of 6.25% per year between the date of your leaving and your date of retirement. The remainder of your benefit will increase in line with prices up to a maximum of 5% per year. If you decide to transfer … the value of your GMP will grow in line with future investment returns and then be converted to pension at retirement whilst the remainder of your benefit will grow in line with your salary increases. Historically earnings … have increased faster than prices by, on average, 1% to 2% per year. The table below illustrates the increases in prices, salaries and investment returns over past years …

In making any comparison you will need to make consistent assumptions about salary increases, price inflation and investment returns and consider how these relate to your own circumstances. Over the long term we would expect salaries to increase by around 1.5% per annum more than prices and investment returns to be about 4% per annum higher than price inflation … Another important point to note is that if you leave your benefits with NEI the GMP will increase at a fixed rate whatever future salary or price inflation is. Thus, if future increases in prices, salaries and investment returns are relatively low, the fixed increases on the GMP will be attractive, however, if price inflation increases in the future then the fixed increases on the GMP may not be very attractive.”
37. In answer to the question ‘I am within five years of my proposed retirement age – how does this affect the comparison?’, the paper stated,

“For members who are close to drawing their benefits the long term assumptions about the relative levels of salary and price inflation are much less appropriate … if you are within, say, five years of retirement the deferred pension available from the NEI Scheme may offer a valuable opportunity of crystalising your benefits based on your salary history up to 30 September 1997 and linking these to future price inflation.

…

It is clearly not possible to give hard and fast rules but for someone planning to retire at or after age 60 who is within five years of their chosen retirement age there may be little advantage in transferring. However, members who wish to retire before age 60 or who are more than five years from their chosen retirement age should seriously consider transferring their benefits.”

The Ready Reckoner

38. A Ready Reckoner for projecting investment returns and salaries was included with the question and answer paper. The notes to the Ready Reckoner stated,

“1.
This Ready Reckoner provides a means of estimating your projected benefits in respect of NEI service, assuming you transfer your entitlement in that scheme to the Siemens Scheme. The figures produced should only be regarded as illustrations based on the assumptions you choose to make regarding future investment returns and salary increases. Any results produced from the use of this Ready Reckoner do not form guarantee of benefits at age 60.  The figures are not intended for comparison with those given on the statement you recently received from the Trustees of the NEI Scheme which have been calculated using different assumptions from those in this Ready Reckoner.

2. You should note that the same assumptions have been used by the Trustees of the Siemens Scheme to calculate your service credit as were used by the NEI Scheme to calculate the transfer amount … this is to ensure, as far as possible, that you are not affected by the assumptions … and that you therefore receive benefits equivalent to those which you would have received for service up to 1 October 1997 had you remained in the NEI Scheme.

Because the Siemens Scheme was not contracted out of the [SERPS] for service prior to 6 April 1997, it cannot provide salary related benefits in respect of your corresponding NEI Scheme GMP liability. Therefore these benefits have been converted into your Protected Rights Fund which will operate on a money purchase basis and so your ultimate benefits in respect of this part of the transfer will depend on the investment returns achieved during the period to your retirement.

3. You should note that the ultimate benefits available to you in the Siemens Scheme will depend on your Final Pensionable Salary at retirement … and the actual amount of your Protected Rights Fund at retirement. The assumptions for salary growth and investment returns … have been made available to you at the request of your union representatives. This does not indicate that future expectation will reflect these assumptions.

4. …

5. You should note that the benefits available in the Siemens Scheme differ from the NEI Scheme benefits and have some valuable attaching features. In the Siemens Scheme, pensions in payment increase in line with inflation up to 5% each year, and on death a 60% spouse’s/dependants pension is available. For a detailed comparison of the benefits in the two schemes, you should refer to the member’s booklets and the special edition of Outlook provided to you in September 1997.”

Outlook September 1997

39. Outlook is a newsletter for members of the Siemens Scheme. A special issue was produced in September 1997 for members of the NEI Scheme. It provided a brief comparison of the two schemes and simply said that both were contracted-out of the State pension arrangements.

Individual Transfer Statement

40. Mr Bradford was provided with an individual statement in March 1998. This stated,

“… you now have the opportunity to transfer the benefits which you have built up in the NEI Scheme to the [Siemens Scheme] on special terms. This statement describes the benefits that you will be awarded in the Siemens Scheme if you agree to this transfer …

… The special terms applying to this transfer mean that it will normally be considerably higher than the ordinary “cash equivalent” transfer value …

In return for receiving this special transfer value, the Siemens Scheme will provide you with two benefits; a Protected Rights Fund and a Service Credit.

Protected Rights Fund: An element of your transfer value in respect of your pre-April 1997 contracted-out rights with NEI will be retained within the main Siemens Scheme as an individual pot of money in your name. It will accumulate on a money purchase basis and will attract investment returns in line with those awarded on the Equitable Life’s Unit Linked Managed fund.

Thus, when you come to draw your benefits from the Siemens Scheme, your Protected Rights Fund, which will include the investment returns earned on the amount transferred in, will be used to provide extra pension benefits …”

INFORMATION PROVIDED AFTER TRANSFER

Your transferred-in Protected Rights

41. This note was attached to members’ 1998 annual benefits statements. It stated,

“As a member of the NEI Pension Scheme you did not take part in the second tier of the State pension arrangements …

… the NEI Pension Scheme had to give a guarantee to the Government that members would receive a pension from the Scheme which was at least as great as the approximate SERPS pension they would have received … This approximation for SERPS was called the Guaranteed Minimum Pension (GMP) and you would have expected your NEI pension to be higher than your GMP.

If you transferred to the [Siemens Scheme], the value of your GMP became known as your Protected Rights. This … is held … as an individual pot of money in your name, will be invested during the period before you retire and will then be used to provide a pension.

How does it increase?
… your Protected Rights are not influenced by your salary increases.

The value of your Protected Rights attracts an investment return in line with those awarded on the Equitable Life’s Unit Linked Managed Fund …

To calculate the value of your Protected Rights Fund at any time you can apply the following formula:

Current Protected = Value of Protected x Current Unit Price1  Rights Fund

Rights Fund at October
471.30  



1997

1This is available from the Financial Times and other financial papers each day, or from the Group Pensions Department”

Guidance Note for Employees of Siemens Power Generation Limited

42. This guidance note was attached to members’ December 1999 annual benefits statements. Under the heading ‘Transferred-in Protected Rights’, the guidance note stated,

“For those members who were previously members of the NEI Pension Scheme, the following explains briefly what your transferred-in Protected Rights are and how they will be treated in calculating the benefits shown on your benefit statement.

What is it?
As a member of the NEI Pension Scheme you did not take part in the second tier of the State pension arrangements …

… the NEI Pension Scheme had to give a guarantee that members would receive a pension from the Scheme which was at least as great as the approximate SERPS pension they would have received …

If you transferred to the [Siemens Scheme], the value of your GMP became known as your Protected Rights. This … is held … as an individual pot of money in your name, and is invested during the period before you retire …

How does it increase?
… your Protected Rights are not influenced by your salary increases.

The value of your Protected Rights attracts an investment return in line with those awarded on the Equitable Life’s Unit Linked Managed Fund …

To calculate the value of your Protected Rights Fund at any time you can apply the following formula:

Current Protected = Value of Protected x Current Unit Price* Rights Fund

Rights Fund at October
471.30**



1997

How will this “pot of money” be changed into a pension?
…

To calculate your transferred –in Protected Rights pension, we have taken the current value of your fund, projected it to retirement, then converted it to a pension amount using the AVC conversion factors which may change from time to time …

… for the purpose of this statement, we have assumed the investment return on your Protected Rights fund will exceed the increase in your salary by 2% per annum … the figure of 2% is an estimated investment return and that the actual return will be different.

*This is available from the Financial Times and other financial papers each day, or from the Group Pensions Department

**Unit Price at date of transfer (i.e. 1/10/97)”

SALARY INCREASE COMPARISON

43. Mr Bradford has provided the following salary increase comparison:

Pay Award



September RPI

1 March 1998

3.86%

3.60%

1 October 1998
3.00%

3.20%

1 October 1999
3.00%

1.10%

1 October 2000
3.50%

3.30%

1 December 2001
3.50%

1.70%

1 October 2002
2.00%

1.70%

1 October 2003
2.50%

2.80%

1 October 2004
3.50%

3.20%

1 October 2005
3.50%

2.70%
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