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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr A Fletcher

	Scheme
	:
	NHS Injury Benefit Scheme (the Scheme)

	
	:
	NHS Pensions Agency (NHSPA)


MATTERS FOR DETERMINATION 

1. Mr Fletcher believes that injuries he suffered following an accident at work entitle him to Permanent Injury Benefits (PIB).  However, the NHSPA say that his injuries were not “wholly or mainly” attributable to his employment and, therefore, that he is not entitled to PIB.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. Dissatisfied with a decision I made in a previous determination about the NHS Injury Benefit Scheme, NHSPA appealed to the High Court and then to the Court of Appeal before unsuccessfully seeking permission to appeal from the House of Lords. This and other determinations about the NHS injury benefit scheme have been delayed pending the outcome of that litigation.  

REGULATIONS

4. Regulation 3(2) of the NHS Injury Benefit Regulations 1995 (as amended) provides:

This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if – 

(a) it is wholly or mainly attributable to the duties of his employment; …”

5. PIB is available where the above criteria are met and the person has consequently suffered a permanent reduction in their earning ability of greater than 10%.

MATERIAL FACTS

6. Mr Fletcher was born on 9 February 1945.

7. Mr Fletcher’s employment within the National Health Service commenced on 9 May 1983. On 1 April 1995 he joined the West Midlands Ambulance Service NHS Trust (the Trust) as a paramedic. He has suffered various injuries during the course of his employment, in 1995, 1997 and finally on 10 August 2000.

8. On 10 August 2000 Mr Fletcher was involved in a road traffic accident, whilst on duty, in which he sustained an injury to his ankle. After the incident Mr Fletcher went on long-term sickness absence and did not return to work.
9. Early in 2001, Mr Fletcher applied to the Benefits Agency for Industrial Injuries Disablement Benefit. The Benefits Agency wrote to him on 15 February 2001 stating that “We have decided that the accident you had on 10 August 2000 was an industrial accident.” 

10. Mr Fletcher applied for and was granted ill-health retirement benefits. In the course of that application the Trusts’ Consultant Occupational Physician, Dr Nixon. examined Mr Fletcher and  concluded: 

“…b)
He had a road traffic accident on 10 August 2000. X-Rays indicate that he had long standing arthritis which was exacerbated by this accident…

c) He has no significant past medical history other than a sprained ankle in 1997. …

g) His incapacity is permanent. …”

11. In August 2001, Mr Fletcher claimed a PIB award as a result of his ankle condition. For the purposes of considering his application, the NHSPA considered:

· His Sick Leave record

· GP Clinical notes

· His Ill Health Retirement application and medical evidence.
· Occupational Health reports

· A letter dated 14 December 2000 from one of a Consultant’s hospital team which states: 

“…I examined this gentleman in …. trauma Clinic today. ….I have explained to this patient that arthritic changes are a longstanding problem that have been exacerbated after the road traffic accident….” 
12. On 20 November 2001 NHSPA wrote to Mr Fletcher saying that the Scheme’s medical advisers were of the opinion that his condition was not wholly or mainly attributable to his NHS employment and therefore his application was rejected. Their letter concluded :

“…After careful consideration our Medical Advisers have made recommendations, that the arthritic changes are long standing pre-existing problems that have been exacerbated after the road traffic accident. They cannot recommend that your injuries are wholly or mainly attributable to your NHS employment….”

13. On 17 December 2001 Mr Fletcher appealed against NHSPA’s decision. With his letter Mr Fletcher submitted the following evidence:
· Industrial Injuries claim and assessment
· Medical report from Dr Nixon dated 30 April 2001

· Sickness record from 1992 to 2001 which show the following entries :

20/7/95 – 26/7/95 
7 days 
Ligament and Tendon Injury to his right ankle. 
23/11/97 – 20/12/97
28 days
Sprained Right Ankle
21/12/97 – 3/1/98
14 days 
Sprained Right Ankle

· Report dated 7 June 2001 from Mr Clegg, a Consultant Orthopaedic Surgeon, which lists Mr Fletchers GP notes from 1959 to date. The report concludes:
“…In the absence of degenerative changes I would have expected a full recovery within a few weeks of the accident. It would seem that this soft tissue sprain has brought to light these underlying degenerative changes.

It is difficult to assess when, in the absence of  the injury in August that there would have been spontaneous symptoms of a similar severity, so as to prevent him from working, but a reasonable estimate might be somewhere between 5 and 10 years. Mr Fletcher was 51 at the time of the accident, and so would not, on the balance of probabilities, have continued working to the age of 65. He could have continued to the age of 60 years, but after this date, it is increasingly likely that he would have continued in this type of work.

His ankle would also have been at risk of increased symptoms from any similar sequence of events in the absence of the accident in August 2000.”   
14. On 13 February 2002, having referred the case back to their Medical Advisers, the NHSPA wrote to Mr Fletcher advising him as follows:

“…The Scheme’s Medical Adviser has advised that in the accident report of 10-08-00 he details that he injured his L shoulder, R ankle, L side neck, L submandibular muscle region and had tenderness to the L back, L of midline. The A&E report from the day of the accident records pain on the L side of his neck and in the R foot but he was able to weight bear. There is clear evidence from the GP record of a strain to the R ankle in 1997, and that following the incident of 10-08-00 the main focus of his attendance at the GP surgery was in connection with the R ankle. The GP record on 10-08-00 states:

‘RTA whilst at work. Soft tissue injury to L shoulder. R jaw, R ankle, NBI C152. To take Nurofen in possession. Previous strained R ankle. Previous ruptured Achilles. Now c/o pain and joint aggravated by RTA.’

By 20-11-00 the GP records pain in R Achilles and still some discomfort in the R Achilles.

On 25-01-01 there is an entry of OA ankle.

The hospital letter dated 14 December 2000 reports an x-ray of Right ankle which shows he had marked arthritis. Then there is a quote ‘I have explained to the patient that arthritic changes are longstanding problem that have been exacerbated by the RTA.
I have now considered all the documents in this appeal submission, and none provides any counter to the central issue here which is that he had osteoarthritis of longstanding in his R ankle which could not have been caused by the accident in 2000, but which had been aggravated by it.

Aggravation of an underlying condition, is not a basis for accepting that his condition is wholly or mainly due to the employment. Had he not had the pre-existing OA of his R ankle, the symptoms of his R ankle strain would likely have settled in a similar way to his other soft tissue accident of 10-08-00…”  

15. In April 2002 Mr Fletcher appealed once more against NHSPA’s decision. NHSPA undertook a second review of Mr Fletcher’s case and subsequently wrote to him on 22 July 2002 as follows : 

“The Scheme’s Medical Adviser has advised that you were seen in the hospital on 23/01/2001 and advised that you had a longstanding problem which had been exacerbated after the road traffic accident you were involved in on 10/08/2000. This followed the observation that the ‘X-rays show marked arthritic changes of the right ankle with loose osteophytes anterior to the right tendon Achilles’. There was a full range of movements and no signs of instability but there was a mild soft tissue swelling anterior to the right medial malleolus.

It is noted that you did play football regularly until the age of 40 and were running until the beginning of August 2000 both of which could have contributed to your having this osteoarthritic problem which was apparently asymptomatic until you had this accident.

Without this pre-existing condition it is felt that the accident would not have resulted in the disability you have suffered since.

It is assessed that the current medical condition cannot be wholly or mainly attributed to the duties of your NHS employment as a degenerative disease already existed in the relevant joint.

16. Mr Fletcher made a third appeal against NHSPA’s decision on 20 January 2003. NHSPA responded on 21 February 2003 that they could not recommend entitlement to PIB. The letter concludes:

“…The Scheme’s Medical Adviser has advised that:

“All information available has been considered with regard to appeal against rejection of Permanent Injury Benefit. This includes an Industrial Injuries Disablement Board of 9/10/2002 and a handwritten letter from the applicant dated 20/1/03. A report from Mr J Clegg dated 7/6/01 lists multiple events relating to injuries about the applicants right heel / foot / ankle. These date back to 30/6/58 and also include a sprain to the right ankle 21/1/59. Further entries in the GP notes on 21/7/95, 14/11/97, 25/11/97, 8/12/97 and 20/12/97 all pre-date the index event of 10/8/00. The x-ray findings of “marked arthritic changes of right ankle” as mentioned in a letter by Mr S Ajnin Clinical Fellow to Mr Wahab dated 14/12/00 may even relate to the injuries 1958/59. The balance of probability is that the on going incapacity cannot be wholly or mainly attributable to NHS employment.”

17. Mr Fletcher appealed for a final time on 20 June 2003. He submitted a letter also dated 20 June 2003 from his GP, Dr K Wright, and a letter dated 15 February 2003 from the Benefits Agency. Mr Fletcher also sent a supplementary appeal letter dated 10 December 2003. Dr Wright’s letter states : 

…In summary Mr Fletcher has osteoarthritis of his right ankle joint. He was involved in an RTA on 10 August 2000 whilst at work. Due to his accident he suffered inflammatory flare up of this joint and he is currently unable to walk more than 1000 yards. He uses a stick to walk and finds it difficult to walk up and down stairs and is unable to kneel. His incapacity is due to the accident and I feel is permanent due to the timescale. This problem with his ankle is undoubtedly due to the accident sustained whilst working. …”  
18. NHSPA responded on 19 January 2004 as follows : 
“…I am sorry it has taken so long to send you this letter. In order to ensure that we have considered your claim as fully as possible, we have been attempting to obtain any documentation (such as accident reports) that would confirm the details of the accidents you have told us you had at work in 1995 and 1997 but unfortunately we have not been able to get hold of anything. …

The Senior Medical Adviser has commented “Accident reports have been sought from Mr Fletcher’s employer unsuccessfully. This was in light of reported right ankle injuries in 1995 and 1997 in addition to the documented 10/8/00 incident (an RTA on duty). The latter brought to light symptoms from pre-existing marked osteoarthritis in the right ankle joint diagnosed in December 2000 in an orthopaedic report (Mr S Ajnin – 14/12/00). The previous adjudication was to the effect that this degree of arthritis would have prevented Mr Fletcher working through to retirement age, (although the age of 65 would more specifically have reflected the PIB criteria.) The RTA was not wholly or mainly responsible for Mr Fletcher’s subsequent symptoms. I concur with that view.

A remaining way in which Mr Fletcher’s could succeed is if his employment, including the alleged work injuries in 1995 and 1997, could be said to have been the major factor in the development of his degenerative ankle condition. The GP notes refer to both episodes. In neither case is there an allusion to an accident at work. The relevant 1995 entry is “21/7/95 strained right foot…” In the case of the 1997 episode the GP entry states “14/12/97 painful right heel last few days…impression – plantar fascitis and ankle sprain”. This caused six weeks absence. A 22/12/97 entry states “plantar fascitis [causing – indicated by an arrow] secondary pains/ankle”. The latter tends in fact to suggest a spontaneous onset of ankle pain.

Having looked carefully through the file, there is an absence of any contemporaneous evidence to confirm that the 1995 or 1997 episodes of ankle pain resulted from accidents on duty. Even if the 1997 episode could be related to work, the possibility that the marked degenerative change found in 2000 developed in the right ankle in the space of only three years, is unlikely. This type of change would be expected to develop over a much longer period of time.

On balance I conclude that Mr Fletcher’s condition is not wholly or mainly due to his employment or the RTA in 2000 and therefore I recommend rejection of his claim”

SUBMISSIONS

19. Mr Fletcher’s representatives submit:

19.1
Mr Fletcher sustained a number of injuries during the course of his employment which were wholly or mainly attributable to his employment.
19.2
“Attributable” in Regulation 3(2) requires an assessment of whether there were any other causes of the injury or disease which were unrelated to the employment. All Mr Fletcher’s injuries were sustained in the course of employment by virtue of traumatic injury.

19.3
Mr Fletcher accepts that the medical evidence that the reduction in his earning capacity has been caused not only by the injuries sustained during the course of his employment but also by the pre-existing degenerative disease. However the extent to which the injuries as opposed to the pre-existing condition reduced his earning capacity has not been properly assessed. The medical report of 7 June 2001 but for the events in August 2001 Mr Fletcher would have continue working for at least a further 5 to 10 years. 
19.4
The existence of an underlying pre-existing condition does not preclude an injury from being mainly attributable to the duties of NHS employment. Particularly, where but for the events of August 2000, there was no disability for the performance of duty. See Jennings v Humberside Police (2002) as authority that aggravation of an underlying condition is sufficient to meet the test of substantial contribution for the purposes of causation. If Mr Fletcher’s condition was aggravated by the road traffic accident, it must follow that the road traffic accident was a substantial contribution to his condition.
19.5
Mr Fletcher obtained ill health retirement on the basis that his condition was permanent. The question is the extent to which the reduction in earnings ability is due to the injury in August 2000 or the underlying condition. But for the events in August 2000 Mr Fletcher would have continued working for 5 to 10 years and perhaps to retirement age. That is with the underlying condition there was only a probability, not a certainty, of there being a reduction in earnings capacity before normal retirement age. As a result of the injury there was without question a reduction in earnings ability that was from that date permanent.
20.
NHSPA submit :
20.1
It is accepted that Mr Fletcher is permanently incapable of carrying out his former NHS duties as a paramedic he was awarded ill health retirement benefits with effect from 21 September 2001 because of this.
20.2
It is also accepted that that an incident occurred on 10 August 2000 when Mr Fletcher’s right ankle was injured in during a road traffic accident in which he was involved during the course of his employment on that day.
20.3
Limited information exists about the earlier injuries Mr Fletcher suffered to his right ankle in 1995 and 1997. NHSPA has looked to see if the latest and earlier incidents might be the cause of the wider ongoing right ankle problem and does not accept that any of the incidents were the problem. There is evidence of a marked degenerative change found in 2000 and the medical advisers have voiced an opinion that even if the 1997 injury (on which there is a little more information than the 1995 injury – which is only described as a strained right foot) had been work related, such condition could not have developed in the space of three years.
20.4
Consideration was given to the whole of Mr Fletcher’s relevant medical history in making the determination. The decision to refuse the benefit was not made on the assumption that because there was evidence of a pre-existing condition Mr Fletcher’s condition could automatically not be seen as wholly or mainly caused by the incident. 
20.5
Mr Fletcher’s representatives argue that the injury in 2000 has had a separate effect of substantially reducing his earning capacity for at least 5 – 10 years. By such measure Mr Fletcher would still fail to satisfy the permanency criteria, since measuring 10 years from August 2000 would bring Mr Fletcher only to August 2010 i.e. age 61, not age 65. 
CONCLUSIONS

21.
The relevant Regulation applies where the injury sustained is wholly or mainly attributable to NHS employment.  Determining whether this is so is a question of fact for the NHSPA.
22.
The first part of the criteria is that the injury must be wholly or mainly attributable to the duties of the employment.  If that condition is satisfied then the next criterion is whether the person has consequently suffered a permanent reduction in earning ability of greater than 10%. The criteria present difficulties where more than one incident or injury is involved. Even where there has been some particular incident in the course of employment there can often be difficulties in establishing whether that incident caused the condition or whether the condition was pre-existing or caused wholly or in part by external factors.

20. The advice from NHSPA’s own medical advisers was that the severity and extent of Mr Fletcher’s incapacity following the accident indicated there was some other underlying factor, ie pre-existing degeneration. Thus, I can see no cause to criticise a decision that his condition has not been wholly caused by the road traffic accident on 10 August 2000. 
21. However, determining whether the particular accident caused the injury was not quite what was needed. The criteria is whether the injury was wholly or mainly caused by his NHS employment which involves taking account of more than a single incident.

22. I also have concerns as to another aspect of the approach applied by NHSPA. NHSPA and its advisers seem to have proceeded on the assumption that because there was evidence of a pre-existing degeneration, Mr Fletcher’s condition could automatically not be seen as being wholly or mainly caused by his NHS employment.  Some evidence of a pre-existing condition does not either necessarily or probably mean that the pre-existing degeneration is wholly or mainly the cause of Mr Fletcher’s present incapacity.  
23. It was not until Mr Fletcher’s final appeal in June 2003 that NHSPA and its advisers considered whether the earlier injuries in 1995 and 1997 were attributable to Mr Fletcher’s NHS employment. Mr Fletcher contends that both incidents were work- related.  Had that been the case I would have expected to see accident reports and occupational health notes, particularly in the case of the 1997 incident where Mr Fletcher was absent from work for nearly six weeks. The evidence falls somewhat short of supporting Mr Fletcher’s contention. It seems to me that NHSPA cannot be criticised for its decision to refuse Mr Fletcher’s application for PIB. 

24. Mr Fletcher’s representative points me toward the case of Jennings v Humberside Police (2002), paragraphs 32 and 33, as authority for the proposition that aggravation of an underlying condition is sufficient to meet the test of substantial contribution for the purposes of causation whereas acceleration is not. In Jennings the test was whether the injury sustained had caused or substantially contributed to the disablement.  Substantial contribution may occur even if the injury has not been wholly or mainly caused by the injury.  The judge in Jennings held that the word "aggravates" meant making worse and "accelerates", in that context, meant bringing forward. In Mr Fletcher’s case the view of the medical advisers, for the most part, is that the accident on 10 August 2000 “exacerbated” or “aggravated” a pre-existing condition. Mr Fletcher’s representatives argue that if Mr Fletcher’s condition was aggravated by the road traffic accident it must follow that the road traffic accident was a substantial contribution to his condition.  But substantial contribution is not the test which applies to PIB.  On the evidence before me I do not conclude that Mr Fletcher’s condition has been wholly or mainly caused by his NHS employment.
25. For the reasons given above I do not uphold this complaint. 
DAVID LAVERICK

Pensions Ombudsman

16 March 2007


- 11 -


