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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs D Glover

	Scheme
	:
	The NHS Injury Benefits Scheme (the Scheme)

	Respondent
	:
	The NHS Pensions Agency (the Agency)


MATTERS FOR DETERMINATION
1. Mrs Glover said that an injury she sustained at work, while she was employed as a nurse by the NHS, was the only reason that she had to give up her job and that this was reflected in medical evidence from her doctors. She was aggrieved because the Agency refused to grant her permanent injury benefit. Mrs Glover also said that the Agency did not disclose the existence of the injury benefit Scheme to her and also purposefully delayed proceedings in order to create further obstacles to her entitlement of the benefit.
2. Regrettably Mrs Glover has since died but her husband has continued her complaint.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
REGULATIONS
4. Regulation 3(2) of the NHS Injury Benefit Regulations 1995 (as amended) provides:
This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if – 

(a) it is wholly or mainly attributable to the duties of his employment; …”
5. Injury benefit is available where the above criteria are met and the person has consequently suffered a permanent reduction in their earnings ability of greater than 10%.
MATERIAL FACTS
6. At the time of the accident mentioned in the next paragraph, Mrs Glover had been working for the NHS as a nurse for approximately 40 years.
7. On 6 October 1998 Mrs Glover slipped on wet flooring while lifting a patient. Mrs Glover subsequently developed problems with her back, which have been on-going ever since the accident.
8. Mrs Glover had an existing back condition which she says results from sustained exposure to heavy lifting at work, and another work-related injury. Apart from that injury and following the incident in October 1998, Mrs Glover has not taken any other time off sick for back-related problems.
9. Five weeks after the accident (which absence included a period of annual leave) Mrs Glover returned to work but found that she was unable to cope with carrying out her duties. She took further sick leave, which lasted a year, until the Agency terminated her employment on medical grounds on 31 May 2000. It was only during that final year that she discovered that the NHS had an injury benefit scheme, hence her late application for the benefit. 
10. The Agency accepts that Mrs Glover suffered an accident at work in October 1998 and that she is permanently unable to carry out her duties as a nurse due to the problems she has with her back. However, the Agency does not accept that her continuing problems are related (or are wholly or mainly attributable) to that accident.
11. Mrs Glover applied to the Benefits Agency for Industrial Injuries Disablement Benefit on 5 October 2001 (three years after the accident). The Benefits Agency assessed her as being 17% disabled. In a statement dated 5 October 2001 that she gave to the Benefits Agency, Mrs Glover described her symptoms as follows:
“I have pain all the time it never ceases – it is in the lower back. I also have tenderness below the shoulders since the accident. I cannot push a supermarket trolley or empty it and cannot walk around a supermarket. I cannot push the hoover. I can’t go up stairs or hills due to severe back pain. I have had physio injections in the spine again, acupuncture and bought a TENS. Mr Galapudd said it would not improve and referred to Dr Demellors pain clinic.”
The medical adviser to the Benefits Agency said of Mrs Glovers back condition that:
· “This is more than constitutional wear and tear.”
· “The conditions and symptoms and the restructures of movement are far more than would be expected from constitutional causes without the accident.”

· “In fact in my opinion she has had more disablement since the accident, than can be accounted for by constitutional causes at any stage.” 

12. Mrs Glover applied for injury benefit from the Scheme on 26 September 2000 For the purposes of considering her application, the Agency’s medical advisers took account of the following medical evidence:
· Accident Report of 6 October 1998
· Accident Report of 29 February 1992

· Accident Report of 20 May 1981

· DSS Industrial Disablement Benefit Loss of Faculty Assessment reports (and associated medical reports)
· Occupational Health notes

· GP’s reports and related correspondence

· Reports from the Consultant in anaesthesia and pain therapy dated 3 October 2000, 3 July 2000, 26 June 2000, 12 June 2000, 6 June 2000, 7 February 2000, 6 January 2000 

· Consultant Orthopaedic Surgeons Reports dated 25 October 1999, 14 September 1999, 25 August 1993, 19 August 1993

· Report from Home Surgeon, Mr Allan, of 20 January 1981

· Report from Consultant Obstetrician of 14 March 1979

· Report from Hospital Practitioner in Orthopaedics of 19 May 2000.

13. On 19 February 2001, the Agency wrote to Mrs Glover and explained to her that in accordance with the recommendations of the Scheme’s medical advisers, they could not grant her an injury benefit because. In their opinion her back condition (which was degenerative in nature) was not wholly or mainly attributable to the duties she had performed for the NHS. She had also not suffered from a permanent loss of earnings ability due to her condition. The letter stated:
“The Scheme Independent Medical Advisors have informed us that patient lifting manoeuvres do not contribute significantly to the degenerative process, which is generally constitutional and that to cause more than a temporary musculotendinus strain or a temporary mechanical derangement very large or high impact forces are required. This opinion is supported by the experience of casualty departments in cases where bony vertebra have been crushed between healthy discs, confirming the immense strength of a healthy disc …..
The Medical Advisors summarise it is their opinion that while there is no doubt that the fall led to a significant worsening of symptoms, neither this single incident or the earlier lifting accidents combined could have could have given rise to more than temporary strain injuries in a healthy spine. They have informed us it is their opinion that the pre-existing condition of the spine appears to have been the major factor in the causation of the current incapacity and the subsequent failure of the relevant injury to recover.” 
14. Mrs Glover’s response to the decision was to appeal. She explained that she had already been assessed as being 17% disabled by the DSS and that although she suffered from back pain prior to her accident, it had never interfered with her ability to do her job. She also said she had suffered from a high impact injury as she fell flat on her back and that if it had not been for the accident she would not have had to give up working.
15. Her appeal was not upheld. The decision under stage 1 of the Scheme’s Internal Dispute Resolution (IDR) procedures was set out in a letter dated 27 April 2001which stated:
“Benefits are payable under the above regulations when it has been shown that a person has suffered a permanent loss of earnings ability of more than10% as a result of a condition wholly or mainly attributable to NHS employment. I am sure that you will understand that in considering people under the Injury Benefit Scheme we can only take account of matters which are attributable to NHS employment and have to disregard all other circumstances.
……….
I have noted that you have stated that your injury was a high impact injury. I can confirm that the Agency does accept that you slipped at work and fell onto your back. However the injury did not cause you to take immediate sick leave. Indeed you did not feel it was necessary to call your GP until some 5 weeks after the incident.
I have also noted that an X-ray taken of your back in 1993 showed signs of lumbar spondylosis. Our medical advisors are of the opinion that, for a condition to be shown on X-ray it must have been present for several years previously. 

The latest consensus of medical opinion regarding the link between occupation and low back pain was produced by the Faculty of Occupational Medicine. Their guidelines state that work is not a cause of chronic back pain or degenerative spinal disease and go on to specifically state that work may be a cause of short lived problems with back pain but not of chronic disability.

Our medical advisors do agree that degenerative conditions can often progress quite a long way without symptoms, and that injuries often turn asymptomatic conditions into symptomatic ones, but this does not necessarily make the trigger the sole or main cause of incapacity. Whatever effect the trigger event has, the outcome of the incident is caused by the combination of the degenerative disease and the event. Unless the event is a fairly catastrophic on the medical advisors do not feel that the trigger event can reasonably be given the major role in the outcome. 
Given the above information I would have to accept the opinion of our medical advisors that the pre-existing condition of your spine is the main factor in the causation of current incapacity. There is no evidence in your letter that would cause me to question their advice.” 
16. She took the matter to stage 2 of the Scheme’s IDR procedures. On 20 March 2002, Mrs Glover was informed that her appeal had not been successful because her back problems were not caused by the accident but were due to Mrs Glover’s on-going pre-existing back condition. Thus, her condition was regarded as not wholly or mainly attributable to the actual tasks she performed as a nurse or a result of the accident. Mention was also made of the fact that to qualify for the benefit she needed to suffer a permanent loss of earnings ability in addition to the criterion about an attributable injury. Although there is no provision under the Scheme’s IDR procedures for a third appeal, the Agency invited Mrs Glover to appeal for a third time. 
17. Mrs Glover did so. In support her GP, Dr DB Watson, on 10 October 2002 wrote:
“I note in your letter dated the 20th March 2002 to Mrs Glover that this states she has a long history of back problems. She in fact only has the history of one previous episode of back pain which started in March 1992, for which she was off work for a two-week period. She was then able to work with this pain until it exacerbated in July 1993, when she was referred to an Orthopaedic Surgeon who admitted her for an MUA of her back and epidural steroid injection. This settled her symptoms down, and over the subsequent eighteen-month period she only had a total of 180 Indomethacin capsules and 300 Co-Proxamol tablets and she did not consult with her back again, until she suffered the injury in October 1998.
I would argue that it was the injury in October 1998 that was the event which caused her to stop working and not the previous back problems, as she was able to work for five years without any problems, and as documented above it was not the case that she was on regular medication to achieve this. I therefore feel that her appeal should be reconsidered.”
18. The Agency’s response was that her GP’s report did not state that her back condition was wholly or mainly attributable to her employment with the NHS. The Agency’s letter dated 23 December 2002, went on to say:
“The basis on which your claim for Permanent Injury Benefit has been presented is that you suffered an accident at work on 6 October 1998 when you slipped on a wet floor. Although no specific injury was obvious at the time of the accident you subsequently experienced back problems.
The nature of your injury and medical evidence relating to the condition of your back has been fully considered by our medical advisers and it is their opinion that the pre-existing condition of your spine is the main factor in the causation of your current incapacity. Therefore your incapacity has not been shown to be wholly or mainly attributable to your accident.
In rejecting your appeal under stage 1 of the Internal Disputes Resolution Procedure the disputes officer invited you to offer further evidence in support of your claim if appropriate. When presenting this fresh appeal you comment (in your letter of 5 March 2002) that you have been assessed as 17% disabled for the purpose of Industrial Injuries Benefit. You also maintain that, in your view, this was a high impact injury that was a huge contributory factor in your continuing ill health. 
Assessment for Industrial Injury Benefits is a separate process from assessment for Permanent Injury Benefit. Entitlement to the former does not automatically entitle you to the latter, although its findings were considered. Your view that this was a high impact injury has been noted and in response I am advised that the assessment made by the industrial injuries doctor in November 1999 recognised that 10% of your disability was attributed to previous back pain. Moreover in the opinion of this doctor, “the effect of this accident will have passed by two years and residual symptoms are due to constitutional underlying pathology”. I further understand that your orthopaedic surgeon and pain specialist both state that you have lumbar spondylitis. Spondylosis is considered to be a degenerative disease and to duplicate the findings by trauma would take an extremely serious accident of which there is no evidence. What I have therefore had to consider under this stage of the appeal process is whether all available evidence in your case has been properly considered and no evidence or possible source of evidence overlooked. My examination leads me to believe that nothing has been missed and that no new evidence is contained in your latest appeal that would cause me to question the previous decisions reached on your claim or to disagree with the latest evidence from the Scheme’s Senior Medical Adviser”.
19. On seeking assistance from The Pensions Advisory Service Mrs Glover was invited by the Agency to submit a “third independent medical opinion.” Mrs Glover provided further evidence from another GP, Dr KJ Sanderson, from her local surgery. Dr Sanderson’s report dated 12 January 2004 supported the view that the accident of 6 October 1998 had caused Mrs Glover to stop working and not her pre-existing back problems. The report stated:
“I am writing on behalf of Mrs Glover. I can confirm for your records that Mrs Glover did indeed have a complaint of low back pain in March 1992 for which she was off work for a two-week period. She was referred to an Orthopaedic Surgeon in July 1993 who admitted her for an MUA of her back and epidural steroid injection, which seemed to settle her symptoms down. Between September 1993 and August 1994 she consulted the surgery once, about some pain in her back and following that time we did not see her again in the surgery for back pain until 1998, five weeks after the time when she said she fell at work.
Following Dr Watson’s letter which came from this surgery dated the 10th October 2002, I agree with his opinion also, that the event in October 1998 was the event which caused her to stop working and not the previous back problems, as she was obviously able to work for the five years in between without any problems. I would ask that you would consider her appeal in this matter.”
20. Having considered the new evidence, the Agency wrote to Mrs Glover on 17 August 2004, and again rejected her application. Their letter stated:
“Mr Deacon [the Scheme Medical Adviser’s Orthopaedic Consultant, who examined Mrs Glover for the Agency on 11 June 2004 and reported his findings to them] noted Dorothy Glover’s back injury in 1998. He states she had long-standing symptoms of spinal degenerative disease dating back to 1993 with X ray confirmation of degenerative change. Her current symptoms are thought to be due to this. He believes her 1993 accident exacerbated her symptoms and would have caused an increase in them for 3 – 6 months at most. The specialist is not able to ascribe any of her continuing symptoms to the long-term effects of the injury she received in 1998. In response to a specific query I posed to the specialist, he states that the degenerative changes in her spine are thought to be age related and would have occurred before the age of 65 years old without her accident in 1998.
The orthopaedic specialist’s findings closely support my earlier advice and conclusion. There appear to be no grounds for supporting Dorothy Glover’s claim for PIB (permanent injury benefit). Her current condition is permanent but is not wholly or mainly due to her 1998 accident, which it is thought would have transiently aggravated a pre-existing degenerative condition (for a matter of months).
It remains appropriate to reject this PIB appeal. 
SUBMISSIONS
21. The Agency says:
21.1. The Agency accepts that Mrs Glover is permanently incapable of carrying out her former NHS duties as Nurse due to her back condition. The Agency also accepts that an accident occurred on 6 October 1998 when Mrs Glover slipped on a wet floor, although no specific injury was obvious at the time. However the Agency does not accept that her ongoing back condition is wholly or mainly attributable to her NHS employment because there is evidence of constitutional and degenerative change that pre-dated the incident. In reaching this conclusion the Agency has taken advice from its medical advisers. 

Mrs Glover has provided copies of the Agency’s decision letters (including responses under its Internal Disputes Resolution Procedures) that include details of the advice advanced by the Scheme’s medical advisers at various stages of her claim. …..

In short, the Agency has been advised that there is no evidence to suggest that the injury suffered by Mrs Glover would have caused more than transient symptoms were it not for her constitutional back condition. An X-ray of Mrs Glover’s back in 1993 showed signs of lumbar spondylosis.

In other words, the incident as described by Mrs Glover could not have caused significant and lasting injury in a healthy back. Given the degenerative changes already present before the incident, the Agency would submit that a reasonable conclusion is that Mrs Glover’s current incapacity is not wholly or mainly due to the incident at work but to he pre-existing degenerative changes. …..

The Agency contends that its decision, that Mrs Glover’s condition is not wholly or mainly attributable to the duties of her NHS employment, is based upon fair and balanced evidence having sought suitable medical opinion using the information obtained, and that as a result the decision is neither perverse nor unjust. 

The complaint brought by Mrs Glover includes nothing new that might cause the Agency to want to review its decision.

21.2. The reasons for the delays incurred in considering Mrs Glover’s applications and appeals are:

21.2..1. 
Mrs Glover’s accident occurred on 6 October 1998 but her application was not received until 26 September 2000.

21.2..2. 
The period leading up to the first decision in February 2001 was then taken up with normal evidence gathering. Here it was necessary for the Agency to write out to Mrs Glover’s NHS Trust for Occupational Health reports and sick records and also to Pontefract Benefits Office to enquire about any Industrial Disablement Benefits she might be receiving. On 1 December 2000, the Agency also wrote to Mrs Glover herself asking fro permission to approach her GP.

It was only once this necessary evidence gathering process had been completed by that the Agency also wrote to Mrs Glover herself asking for permission to approach her GP.” 

21.3. Although the Agency is responsible for administering both the Scheme and the NHS Pension Scheme, it does rely on its employing authorities to act as first contact points for employees seeking information about the Scheme (and the NHS Pension Scheme). The Agency provides detailed guidance for their employer’s in relation to their role regarding the Scheme benefits, such as recording accidents at work and identifying situations where an employee should be considered for injury benefits. Employers are responsible for ensuring that, during their induction procedures, new employees are provided with information about the Scheme (and the NHS Pension Scheme). Although Mrs Glover did not join the NHS Pension Scheme, she would have been given a member’s guide, which includes a section about the Scheme.
21.4. There have also been occasions when employers have provided all NHS employees with new booklets about the Scheme, for example following landmark events such as the coming into force of the Consolidated Pension Scheme Regulations in 1995. There have been at least three occasions where Mrs Glover would have been provided with information about the Scheme. While it is possible that Mrs Glover may have inadvertently been omitted from one or two distributions of the Scheme literature, it is impossible to say that she was missed out on every occasion. Furthermore, information about the Scheme is also available from the Agency’s website and from an employees union.

21.5. With these points in mind, the Agency does not feel minded to offer Mrs Glover any kind of payment for any distress or inconvenience borne from Mrs Glover’s apparent lack of knowledge about the existence of the Scheme.

22. Mrs Glover said:
22.1. “This is not only about my reduction in earning ability, it is also about the pain I suffer all day and every day, the deterioration in my quality of life and some form of justice.

I have been employed by the NHS for most of my working life, I had to finish as a result of accident, which in my opinion was due to negligence. They removed a non-slip carpet from the floor and replaced it with tiles which were slippy when wet which resulted in my accident. I have to ask the question, was appropriate health and safety assessments made on this new flooring before it was installed, carpets have now been refitted”. 

22.2. She was never given any information about the Scheme by the Agency. She found out about the Scheme from a leaflet produced by her union around the time she first appealed the Agency’s decision not to award her with an injury benefit. To the best of her knowledge, the Agency did not routinely include literature about the Scheme in their employee induction materials or to employees generally.

CONCLUSIONS
23. I deal first with Mrs Glover’s submission set out in paragraph 21. The issue before me is limited to whether Mrs Glover meets the criteria set out in the relevant Regulations. Those criteria have nothing to do with the cause of any particular accident. Allegations that her Employer was negligent are matters Mrs Glover can pursue, or could have pursued elsewhere.  

24. The relevant Regulation applies where the injury sustained is wholly or mainly attributable to NHS employment.  Determining whether this is so is a question of fact for the Agency. In reaching its decision, the Agency must ask the right questions, construe the rules correctly and only take into account relevant matters. They should not come to a perverse decision, i.e. a decision to which no reasonable decision maker faced with the same evidence would come.
25. In coming to its decision, the Agency sought advice from its medical advisers. This advice was based on a consideration of Mrs Glover’s GP notes, the DSS’s Industrial Disablement notes, and various other medical reports dating back to 1979. Reports were also obtained from a Consultant in anaesthesia and pain therapy, a Consultant Orthopaedic surgeon, a Consultant Obstetrician and a Hospital Practitioner in Orthopaedics. I see nothing amiss in such advice being sought or such information being obtained.
26. The advice from the Agency’s own medical advisers was that the severity and extent of Mrs Glover’s incapacity following the accident indicated there was some other underlying factor, i.e. a pre-existing degeneration. Thus, I can see no cause to criticise a decision that her condition has not been wholly caused by the incident she has described. 
27. But that was not quite the question the Agency should have been considering. The correct question was whether her condition was mainly caused by her NHS employment which went back some 40 years and was known to include at least one previous incident involving a back injury. Although the Agency and its advisers had knowledge of that incident the Agency seems to have proceeded on the assumption that the evidence of degeneration pre-existing the accident automatically precluded her meeting the criteria for award of an Injury Benefit.  It does not seem to me (and ought not to have been accepted by the Agency)  that advisers really considered whether there was some cause for her condition external to her long employment in the NHS. I note in particular that the Consultant who gave the latest opinion to the Agency was specifically asked to advise on whether her condition was caused by the 1998 accident rather than whether it was caused more generally by her NHS employment. 
28. I accept what the Agency say about Scheme information being provided to Mrs Glover or being accessible by her. Because Mrs Glover was not a member of the NHS Pension Scheme she may not have received regular literature specific only to the Scheme Members. This may explain why she felt that all information had eluded her. In any event she has been able to make her application and pursue the matter. 
29. I accept the Agency’s reasons for the delay in processing Mrs Glover’s application, and note that some delays were also caused by Mrs Glover. In my view the delays that had been incurred have not made a material difference to the outcome of Mrs Glover’s application.

30. I am remitting the matter to the Agency for a further decision to be taken. 

DIRECTION
31. Within 6 weeks of this determination the Agency should reconsider whether Mrs Glover’s condition has been caused by her NHS employment and make any payments due if that reconsideration results in a decision in her favour.
DAVID LAVERICK

Pensions Ombudsman

6 August 2007
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