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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs H Whitton

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mrs Whitton complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential.  Mrs Whitton states that the sales representative did not inform her that she could purchase past added years (PAY) in the Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs Whitton is a member of the Teachers’ Pension Scheme.  On 11 November 1995 she met with Prudential’s sales representative, Mr S Rothwell and agreed to pay AVCs to Prudential.  Mrs Whitton says that Mr Rothwell advised her to cease payments to her free standing additional voluntary contribution (FSAVC) arrangement with Allied Dunbar and pay AVCs to Prudential instead.  Mrs Whitton states that Mr Rothwell did not mention PAY.  Mrs Whitton decided to continue payments to her Allied Dunbar FSAVC, leaving 5.2% of salary that could be paid by  AVCs to Prudential without breaching the maximum limit imposed by Inland Revenue.

5. Mr Rothwell completed a “personal financial review” form.  He gave a copy of the “Reasons Why” page to Mrs Whitton.  This records:

“Mrs Whitton has a shortfall in Pension benefits advised her to contribute max available @ 5.2% to provide extra benefits at retirement.”

6. Mrs Whitton has a file of documents provided to her by Mr Rothwell.  These comprise:

· A personal quotation,

· Key Features,

· “Reasons Why” page from the personal financial review.

However, the file does not contain a Prudential Teachers’ AVC booklet.  Asked to comment on this, Mrs Whitton stated:

“It is difficult to comment in detail because my file does not contain a member’s booklet…However, unless it is given to prospective members before joining then it does not support Prudential’s claim that I was fully informed of the options at the time of purchasing the TAVC.”

7. The 1995 edition of Prudential’s booklet was the first containing a note on the first page that PAY was available.

PRUDENTIAL’S POSITION

8.
Prudential cannot trace the personal financial review or the application form signed by Mrs Whitton.  Prudential considers that there was no regulatory requirement for its sales representative to tell Mrs Whitton about PAY.  However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet.

9.
Prudential points out that from January 1995, its AVC booklet included a brief explanation of PAY.  It considers that this booklet would have been provided to Mrs Whitton.

10. Prudential states that its application form has always contained a question asking if the applicant was purchasing PAY.  It considers that, irrespective of whether the question was answered or not, it would stimulate a discussion about PAY.

CONCLUSIONS

11.
Whilst I accept Prudential’s assertion that their standard application form at the time will have included a question about PAY, in the absence of the actual documentation I have no means of knowing how that question was answered or indeed that Mrs Whitton did in fact sign such a form.

12.
I can appreciate that with the passage of time, Mrs Whitton cannot remember if Mr Rothwell supplied her with an AVC booklet. But she has carefully retained all other documentation and it seems to me unlikely therefore that she would not have kept the booklet had it been given to her at the time. 

13.
I have no reason to disbelieve Mrs Whitton’s assertion that Mr Rothwell advised her to cease payments to her Allied Dunbar FSAVC.  He was not an independent financial adviser and was not qualified to compare Allied Dunbar’s FSAVCs with Prudential’s AVCs.  Doing so constitutes maladministration.  However,  Mrs Whitton did not accept his advice and continued her payments to Allied Dunbar.

14.
Bearing all the available evidence in mind leads me on the balance of probabilities to conclude that Prudential, either orally or in writing, did not bring PAY to Mrs Whitton’s attention.  This constitutes maladministration, in that it denied Mrs Whitton a properly informed choice.  A reference to PAY in another form years before does not redress that injustice.

15. My directions are aimed at allowing Mrs Whitton now to make the kind of informed choice she should previously have had.

DIRECTIONS

16.
Within 28 days of the date of this Determination, Capita Pensions Administration Limited, the administrator of the Teachers’ Pension Scheme, shall calculate and notify both Mrs Whitton and Prudential of:

(a) the past added years Mrs Whitton would have purchased based on the assumption that the AVCs paid by her to Prudential were used to purchase past added years in the Teachers’ Pension Scheme and

(b) the lump sum required to purchase those past added years.

Within 56 days of the date of this Determination Prudential will notify Mrs Whitton of the current value of her AVC fund.

Subject to Mrs Whitton notifying both Capita Pensions Administration Limited and Prudential within 56 days of her receiving the last of the above notifications of a decision that she wishes to purchase the quoted past added years,

· Prudential, on receiving Mrs Whitton’s notification that she wishes to purchase the quoted past added years in the Teachers’ Pension Scheme and her assignment of her interest in the AVC fund and pension to Prudential, will within 28 days pay the notified lump sum cost to Capita Pensions Administration Limited.

· On receiving payment from Prudential, Capita Pensions Administration Limited will arrange for Mrs Whitton to be credited with the appropriate number of past added years in the Teachers’ Pension Scheme.

DAVID LAVERICK

Pensions Ombudsman

10 October 2005
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