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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr W Jackson, Mr M and Mrs K Nichol-Smith

Scheme
:
Winterthur SIPPs 6705573, 6705575 and 6705572

Administrator
:
Winterthur Life UK Limited (Winterthur Life)

MATTERS FOR DETERMINATION

1. Mr Jackson and Mr and Mrs Nichol-Smith each set up Self Invested Personal Pension Plans (SIPPs) in 1999. The SIPPs were partly invested in a property which they thought had been purchased jointly. Mr Jackson’s share of the property was 50% and Mr and Mrs Nichol-Smith had 25% each. The property was held by Winterthur Life as trustee for the three SIPPs. Mr and Mrs Nichol-Smith had required loans in order to purchase their share of the property. All three submitted letters of intent to Winterthur Life indicating the relative shares in the property which should be attributed to the three SIPPs. When Winterthur Life transferred the administration of the SIPPs to a sister company, Personal Pension Management (PPM), the method by which the property was administered was changed. Mr Jackson and Mr and Mrs Nichol-Smith do not agree with the way that the property shares, rental income and loan repayments have been administered. They are of the opinion that the administration did not recognise the differential investment they have made.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Background

3. Mr Jackson intended to purchase a share in a property to be held as an asset for his SIPP. The rest of the property was to be purchased by SIPPs taken out by his colleagues, Mr and Mrs Nichol-Smith. Mr Jackson did not need to borrow to finance his share of the property purchase, whereas Mr and Mrs Nichol-Smith did. By fax dated 12 February 1999, Winterthur Life confirmed to Mr Jackson’s IFA (MSM Independent Financial Services (MSM)) that ‘a scenario’ of Mr Jackson having no borrowing whilst his two colleagues did borrow, to purchase the property, could apply. Winterthur Life said that this was subject to the individual share of the rental income covering their share of the interest payments due. Winterthur Life have confirmed that they administered three separate SIPPs for Mr Jackson and Mr and Mrs Nichol-Smith.

4. On 21 June 1999 Winterthur Life wrote to MSM,

“The proportion letters could be kept as they are, for the three members, reflecting their proportion of the property investment, Mr Jackson, Mr Nichol-Smith and Mrs Nichol-Smith, of 50%, 25% 25% respectively. Therefore, the letter could be signed as drafted. However, I do appreciate your point, that as borrowing applies to Mr Nichol-Smith and Mrs Nichol-Smith, this could be reflected in the proportion letters. Please advise in writing, for our records, if you wish to go ahead on this basis.”

5. Mr Jackson transferred funds, amounting to £156,631.84, from another pension scheme into his SIPP. The purchase price of the property was £183,500, of which Mr Jackson provided £91,750. His two colleagues provided £45,875 each, but both required borrowing to meet their share. On 20 July 1999 Mr Jackson and his two colleagues signed letters of intent, which indicated that they authorised Winterthur Life to use the funds under their SIPPs ‘for the purpose of purchasing part of the above property as an asset of [their] Personal Pension Portfolio fund’. The letters specified the share of the property as a percentage of the property purchase price and associated costs (excluding borrowings in Mr Jackson’s case) or ‘in proportion to the cash available within my portfolio at exchange of contracts when compared with the other participant(s) in the purchase’. The letters also specified that the rent from the property would be allocated to the SIPP in the same proportion as the share in the property.

6. On 2 July 2001 an internal memorandum from Winterthur Life referred to a meeting with MSM. The memorandum said that the administration of the SIPPs had gone well until May 2000 when the account was unitised. A number of problems were identified; the split of holdings as at the date of the memorandum showed Mr Jackson as holding 77.57%, Mr Nichol-Smith 17.04% and Mrs Nichol-Smith 5.39%; the property account showed a balance of £20,000 and the bank statements were erratic. The memorandum identified the need for a number of actions, including reconciling the property account back to when the holdings began to vary from the original agreement, ensuring that the correct rental and loan charges had been applied to each member and providing an explanation of the holdings in each account.

7. On 8 April 2002 Winterthur Life wrote to MSM. They explained that the then current holdings for the property were Mr Jackson having 54.33% and his colleagues 22.30% and 23.38%. Winterthur Life explained that the value of the property units was calculated by reference to the formula;


Value of Property + Balance of RBS Property Account – Balance of Loan





Total Number of Units Held

Winterthur Life said that the value of the units would vary over time as loan repayments were made and rent was received. They said that the share of the property could be returned to the 50:25:25 ratio by adjusting the number of units held by the three colleagues. On the basis of the unit price at that time, Winterthur Life proposed that Mr Jackson sell 4786.44 units and his colleagues buy 2989.80 and 1796.64 units respectively. They explained,

“With the purchase of units, money is moved from the individual member’s accounts to the property account whilst a sale of units involves money moving from the property account to the individual member’s accounts. As you will note this is a self-financing transaction as the money required for the sale of units is equivalent to the money required to the purchase of units.

Where funds are available in the property account it is possible to transfer money out to adjust the holdings to the required split.”

8. Winterthur Life suggested that Mr Jackson and one of his colleagues could reduce the number of units in their accounts so that the 50:25:25 ratio was achieved but with less property units held overall. MSM said that this was not what had been agreed and that Winterthur Life had agreed to rework previous transactions to maintain the correct split between the three SIPPs. Winterthur Life said that they could only take into account actual monetary transactions as they had happened in the past. They said they could then agree what the current percentage split was and make the necessary financial adjustments to move the percentage splits to the 50:25:25 ratio.

9. MSM wrote to Winterthur Life on 11 June 2002 explaining that the problem was not only in ensuring that the members had the correct agreed percentage splits but also that they took account of the fact that Mr Jackson had not borrowed. They pointed out that the unit price formula included the outstanding loan balance which meant that it did not take account of the fact that Mr Jackson did not have a loan. MSM said that they understood that this was due to the PPM system whereby borrowing was against the Property Account rather than the member’s account. Winterthur Life confirmed that the loans were attributable to the property rather than the individual. They said that loan repayments had only been made by Mr and Mrs Nichol-Smith. In a subsequent fax to MSM Winterthur Life confirmed that they were unable to administer the SIPPs on the basis that the borrowing was allocated to an individual rather than to a property.

10. Winterthur acknowledge that the original basis for administering the SIPPs was not a problem until May 2000 when the account was unitised.

11. On 27 June 2002 Winterthur Life wrote to Mr Jackson confirming that the loan was established against the property, not against the individual members and that there was a liability on him should the loan repayments fall into arrears. They said that there was a legally binding facility letter on this basis in place and that this could not be amended. Winterthur Life suggested that it was highly unlikely that a lender would agree a different basis because the property could not otherwise be charged to them and they would not have security.

12. Mr Jackson and his colleagues decided to transfer their SIPPs to another provider. They formally requested the transfer of their SIPPs, including the property, to another provider on 30 July 2002. They also submitted a claim for compensation consisting of £4,112.50, made up of £1,800 transfer fees (£600 each), £450 property transfer fees and £1,250 solicitors costs, plus a further £3,000 for their own time (£1,400 in respect of Mr Jackson) and £1,500 charges from Winterthur Life’s solicitors for transferring the property.

13. Mr Jackson and his colleagues have submitted invoices from Hornbuckle Mitchell Trustees Limited for £2,467.50 (£940.00 to Mr Jackson), Bray & Bray Solicitors for £1,233.38 (£616.69 to Mr Jackson) and Winterthur Life for £1,320.50 (including £215.00 for the transfer of the property). These invoices all relate to the transfer of the property and the appointment of Hornbuckle Mitchell as trustees. They have also submitted invoices from their solicitor for dealing with their complaint to Winterthur Life and liaising with TPAS on their behalf amounting to £1,300.00.

14. Winterthur Life paid £617.50 to MSM for their charges and offered Mr Jackson and his colleagues £150 each. They declined to pay any of the costs associated with the transfer because they said that this was a decision made of the members’ own volition.

15. In a letter to Mr Jackson’s TPAS adviser dated 20 April 2004, Winterthur Life said,

“At that time the property was purchased there was no separate property plan or account and the scheme property was administered between the three individual SIPP accounts. All property transactions were subsequently actioned through these accounts taking into consideration the members’ wishes with regard to proportional shares of the property purchase price and associated costs and the apportionment of the loan on the property. This view effectively ignored the actual proportional investment of each member and the true loan position in favour of the members’ wishes.

In May 2000 Winterthur Life moved the administration of all its SIPPs and associated scheme properties to [PPM] … As part of this operation scheme properties were given their own reference and deposit account to allow them to be treated as separate investments … Part of this process included the unitisation of the investment to better ensure that all members received the correct return on their funds in accordance with the sums invested by each.

The value of the investment was determined by the current value of the property less any loans outstanding plus any cash held in the scheme account …

As part of the migration a reconciliation of the transactions related to this property was undertaken using the new actuarial method of calculation. This calculated the actual proportional investment made by each member since the purchase of the property. The results of the reconciliation showed a deviation from the intended split.”

16. Winterthur say that the question of two loans in respect of only part of the property does not appear to have been raised at the time. They say that they were not instructed to investigate such an arrangement. Winterthur say that the members invest in the scheme and the scheme takes out just one loan. They suggest that separate loan agreements across various members’ SIPPs are not generally seen to be a viable or workable alternative.

Relevant Legislation

17. Investments in SIPPS are currently governed by The Personal Pension Schemes (Restriction on Discretion to Approve) (Permitted Investments) Regulations 2001. The Regulations cover investment transactions which take place after 6 April 2001. Investment transactions which took place before 6 April 2001 may stand and continue unchanged for the future even if they involved borrowing of more than 75% of the purchase price or development cost of commercial property held as a SIPP asset, and borrowing related to assets other than commercial property. 

The Personal Pension Schemes (Restriction on Discretion to Approve) (Permitted Investments) Regulations 2001 (SI 2001 No. 117)

18. Regulation 3 states,

“Definition of self-invested personal pension scheme
(1)
In these Regulations “self-invested personal pension scheme” means a personal pension scheme the arrangement made in accordance with which by a member – 

(a) are arrangements under which the member is able to direct the manner in which some or all of the contributions paid to the scheme are to be invested by the scheme administrator, and

(b) are not arrangements falling within paragraph (2).

(2) …”

19. Regulation 6 states,

“Restriction on investments - self-invested personal pension schemes

(1) No investments may be held directly or indirectly for the purposes of a self-invested personal pension scheme other than the investments listed in the Schedule to these Regulations.

(2) …

(3) Subject to paragraphs (4) to (8), no amount may be borrowed by a self-invested personal pension scheme for any purpose.

(4) A self-invested personal pension scheme may borrow an amount towards the purchase of a freehold or leasehold interest in commercial property to be held directly or indirectly as an investment for the purposes of the scheme, or towards the development of commercial property held directly or indirectly as an investment for the purposes of the scheme, but the amount borrowed – 

(a) must not exceed 75 per cent. of the purchase price of the property concerned, or 75 per cent. of the costs of any development,

(b) must be secured only on that property or on any other asset of the scheme, and

(c) where the property is subsequently sold, must be repaid on completion of the sale of the property.

A self-invested personal pension scheme may borrow an amount to defray any liability to VAT arising on the purchase or development of commercial property in accordance with paragraph (4), …

(5) A self-invested personal pension scheme may borrow an amount (“a replacement loan”) to replace a loan falling within paragraph (4).

(6) The amount of a replacement loan must not exceed the amount outstanding, as at the date on which the replacement loan is made, of the loan that is replaced …”

20. The Schedule referred to in Regulation 6 states,

“List of investments that may be held directly or indirectly for the purposes of a self-invested personal pension scheme

1. …

12. A freehold or leasehold interest in commercial property where the interest is acquired from any person other than a member of the scheme or a person connected with him, or the interest is acquired from a member of the scheme or a person connected with him in circumstances in which regulation 9(3) applies …”

CONCLUSIONS

21. When Winterthur Life set up the SIPPs for Mr Jackson and Mr and Mrs Nichol-Smith they led them to believe that the property could be administered in the way in which the three colleagues intended, i.e. that Mr Jackson’s SIPP would invest in a 50% share of the property and Mr and Mrs Nichol-Smith’s SIPPs would each invest in a 25% share.  It was possible for the three separate SIPPs to each hold a proportional interest in the one property and for two of the SIPPs to borrow money in order to secure that interest.

22. Had Winterthur Life made it clear from the outset, or even from the date at which they unitised the property, that they would not be able or willing to administer the property in the way Mr Jackson and Mr and Mrs Nichol-Smith wished, it is probable that the three colleagues would have gone elsewhere. Indeed, this is the option they chose when it became clear that Winterthur Life were not administering the property in the way they intended.

23. There is no question that Mr Jackson and Mr and Mrs Nichol-Smith made it clear what their requirements and intentions were when they approached Winterthur Life to set up their SIPPs. It was maladministration on the part of Winterthur Life to purport to set up the SIPPs in the way the three colleagues intended when they could not or would not administer them in this way. I do not find that Mr Jackson or Mr and Mrs Nichol-Smith have suffered financial loss as a consequence since they still have the property and have transferred it elsewhere. However, I do not consider that they should bear the costs of the transfer since it is likely, on balance of probability, that they would not have chosen to set up the SIPPs with Winterthur Life in the first place had the position been made clear to them. 

24. I do not propose to reimbursement them for their own time spend on the matter at the rate they propose. I recognise, however, that they have been put to some inconvenience and stress as a result of the maladministration and have made a more modest direction to reflect this. 

DIRECTIONS

25. Within 28 days of the date hereof, Winterthur Life shall pay Mr Jackson and Mr and Mrs Nichol-Smith the following sums to reimburse them for the cost of transferring their SIPPs;

Mr Jackson - £2,866.94

Mr M Nichol-Smith - £1,727.23

Mrs K Nichol-Smith - £1,727.23

being the expenses identified by invoice split in the ratio of 50:25:25, except where a different share has been indicated (see paragraph 13).

26. Also within 21 days of this determination Winterthur Life shall pay to each of the Applicants the sum of £250.

DAVID LAVERICK

Pensions Ombudsman

21 September 2005
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