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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr J Wileman

Scheme
:
Stannah Money Purchase Scheme

Respondents
:
Trustees of the Stannah Money Purchase Scheme (the "Trustees")

Mercer Human Resource Consulting (the "Administrator")

MATTERS FOR DETERMINATION 

1. Mr Wileman says that he relied to his financial detriment upon incorrect and misleading information included in annual benefit statements issued by Mercers on behalf of the Trustees.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Wileman was born on 15 April 1938. He was a member of the Stannah Money Purchase Scheme which he joined on 1 June 1988.

4. Members' pension accounts were invested in the London and Manchester Mixed Managed Fund and expressed in terms of units within that fund. Pension accounts were invested partly in Ordinary Units, and partly in Special Units which were purchased by funds transferred from previous Stannah Schemes.

5. Mr Wileman received annual benefit statements which showed the number of units held, and their monetary value at 1 January each year. His 1 January 1997 statement showed the following position:

Main Account


No. of Units
Unit Price
Unit Value 


Ordinary Units
885.707223
6.8369

£6,055.49

Special Units

272.640000
19.7980
£5,397.73

Protected Rights Account




No. of Units
Unit Price
Unit Value

Ordinary Units
140.390000
6.8369

£   959.83

Special Units

469.400000
19.7980
£9,293.18

Additional Voluntary Contributions Account




No. of Units
Unit Price
Unit Value

Ordinary Units
399.503893
6.8369

£ 2,731.37

Special Units

275.010000
19.7980
£5,444.65

Total of all accounts                                               £29,882.25

6. A note on the reverse of this statement indicated that 'Some Special Units will be converted to Ordinary Units in April 1999 and the remainder in January 2001.'

7. The following year Mr Wileman says that he did not receive an  annual statement but he was provided with the information contained in it by his Independent Financial Adviser who had requested it from Mercers. The corresponding figures at 1 January 1998 given in Mercers' letter dated 27 July 1998 were as follows:

Main Account


No. of Units
Unit Price
Unit Value 

Ordinary Units
1052.811118


£8,585.36

Special Units

272.640000


£6,424.22

Protected Rights Account




No. of Units
Unit Price
Unit Value

Ordinary Units
140.390000


£1,144.84   

Special Units

469.400000

          £11,060.47

Additional Voluntary Contributions Account




No. of Units
Unit Price
Unit Value

Ordinary Units
588.332001


£ 4,797.67

Special Units

275.010000


£6,480.06

Total of all accounts                                               £38,492.62

8. Again, this letter contained the following note:

“Special Units derive from funds transferred from previous London & Manchester with-profits contracts and reflect the charges and penalties negotiated in 1991/92 for a transfer to the Mixed Fund. As you will see from the notes the special units will all have been converted to ordinary units by 2001.”

9. Mr Wileman received a statement of his account as at 1 January 1999. Under each account the number of Special Units had exactly doubled.

Main Account


No. of Units
Unit Price
Unit Value 

Ordinary Units
1329.394703
9.5605

£12,709.68

Special Units

  545.280000
27.0320
£14,740.01

Protected Rights Account




No. of Units
Unit Price
Unit Value

Ordinary Units
140.390000
9.5605

£  1,342.20

Special Units

938.800000
27.0320
£25,377.64

Additional Voluntary Contributions Account




No. of Units
Unit Price
Unit Value

Ordinary Units
760.608833
9.5605

£ 7,271.80

Special Units

550.020000
27.0320
£14,868.14

Total of all accounts                                               £ 76,309.47

Total contributions in last 12 months                       £  4,188.54

10. The 1 January 2000 statement showed a total fund value of £96,949.11 and on the reverse gave  indicative fund and pension values based on the Regulator's guidelines. The projected pension ranged between £10,931 p.a. at the higher rate of assumed investment return to £7,178 p.a. at the lower assumed rate.

11. At 1 January 2001 the current fund value had dropped to £ 94,367.80 and the projected pension figures ranged between £9,479 p.a. and £6,445 p.a.

12. On 31 July 2002, Mercers wrote to Mr Wileman enclosing an annual statement at 1 January 2002.

"Following a recent audit of your records held under the Scheme, I am writing to inform you that an error has been made in our records and as a result your annual Statement of Benefits has overstated the number of units in force for the last two years. As a result the number of units shown this year has decreased and I enclose  a Statement of Benefits as at 1 January 2002 which reflects the correct position.

I would point out that the correct unit holdings were reflected in your 1998 Statement and the figures therein were conveyed to the Independent Financial Advice Centre in July of that year"

13. The 1 January 2002 statement showed a current fund value of £60,010.18 and projected pension figures of between £5,484 p.a. and £3,870 p.a.

14. On the basis of the statements received for 1999, 2000 and 2001, Mr Wileman claims that he arranged to take a two week holiday in China with his wife at a cost of £4,108 in May 2001 and also underwent private surgery in March 2002 at a cost of £6,046. Mr Wileman estimates that these two items of expenditure were equivalent to approximately 10% of his non-pension assets and says that he would not have contemplated such expenditure had he been in possession of correct fund value information at the time.

15. Following a request from Mr Wileman's IFA, Mercers advised in a letter dated 27 November 2002 that the current fund value was £52,169.16. He retired on a pension of £1,815 p.a. having drawn a tax free cash sum of £11,090.26.

16. Mercers, as administrators of the scheme offered to pay Mr Wileman £1,000, on an ex-gratia basis and without admission of liability, in full and final settlement of this matter. This offer was expressly made subject to the complaint being settled before reference to this office. 

SUBMISSIONS

17. In his submission dated 5 April 2005, Mr Wileman states:

"I never looked at the detail only the total fund, and at the projected pension quoted as between £6,445 and £9,470 p.a. on a fund of £94,367.80 shown on the 1/1/01 statement received sometime in July 2001.

I am sorry to say that the detail is incomprehensible to me. I have no idea what "special units" were or are or why they were issued. I was told that I have a fund, which was worth £94,367.80 and would give me a pension of between £6,445 and £9,470 p.a. why should I query it? The previous years figure was £96,949.11 (1/1/2000) and the year before that £76,309.47. (1/1/1999)

They did not issue or I never received a statement for 1/1/1998 but when my IFA wrote and asked them for a figure he told me it was £38,492.62. Before you ask, no the doubling of the pension fund between 98 and 99 did not strike me as odd. I was putting more money in so was the company and with the booming stock-markets I had no idea how it was supposed to perform or whether this was good bad or indifferent I have nothing to compare it to. It never occurred to me to query a figure issued by my pension scheme.

Why should I ask for a formal quotation? I had received three consecutive statements showing similar information. How was I to know these were not to be trusted after three years of repeated consistent information?"

18. In a further submission dated 21 October 2005, Mr Wileman's representative expressed surprise that Mr Wileman, a layman, should be expected to know the rate of exchange between the Fund's 'Special Units' and 'Ordinary Units', and also that a mistake had been made that effectively doubled his fund in one year 'even though it was continuously repeated three times'.

19. The representative also notes that:

"128 unit trusts and OEICs (Open Ended Investment Companies) doubled in value in 1999 without further input of premiums. 502 claimed 50% or more growth again without any input, so why is the doubling of his pension fund hard to accept. Were special units converted at 2 to 1, 3 to 1?? Who knows, Mr Wileman didn't…

Mr Wileman has suffered a loss of around £500 p.a. income for the rest of his life and his wife's life as a clear result of Mercer's maladministration."

CONCLUSIONS

20. The provision of incorrect benefit statements by Mercers constitutes maladministration which they admit. Other than having overall responsibility for the Scheme there is no suggestion that the Trustees bear any responsibility for the error. The more pertinent question is whether that maladministration led to injustice causing financial loss.

21. Mr Wileman has stated that he did not look at the detail of his annual benefit statement. He says that he has no idea what 'Special Units' were or why they were issued. He cannot dispute that a full explanation of what 'Special Units' represented and how they were to be treated in the future had been made available to him on the reverse of the 1997 statement. Had he read these notes he would have realised that the number of  'Special Units' would reduce and that an increase, especially an exact doubling of the number of these Units as occurred at 1 January 1999, was likely to have been due to error.

22. He says that the near doubling of his fund value between 1 January 1998 and 1 January 1999 from £38,492.62 to £76,309.47 did not strike him as odd even though only £4,188.54 of additional contributions had been made in the period. I find it hard to accept his explanation.

23. Mr Wileman says that he elected to spend money on a holiday and on an operation in reliance on the pension illustrations provided to him. This is not a case of his receiving money and then finding himself faced with a demand for recovery of an overpayment has been overpaid. Rather he chose to spend capital on the basis of what has turned out to be an incorrect forecast of future income. I have reservations as to whether it can fairly be said that he altered his position on the basis of the inaccurate statements. But even if he did I do not accept that it was reasonable for him to have done so. He could reasonably have been expected to query the doubling of his fund value and he was told that the pension illustration was  only an estimate. He has of course had the benefit of the expenditure which he incurred. 

24. My conclusion is that Mr Wileman cannot reasonably look to Mercers to reimburse him for the capital he chose to expend. I do accept, however, that the maladministration has undoubtedly caused distress and disappointment and I make a direction for a payment to Mr Wileman to redress this. He will be disappointed by my assessing that loss at a lower level than the payment previously offered to him by Mercers but that is a risk he took when deciding not to settle the matter in the way they proposed. 

DIRECTION

25. I direct that the Administrator shall, within 28 days of the date of this Determination, pay Mr Wileman £250 to compensate him for the distress and disappointment suffered as a result of the maladministration identified above.

DAVID LAVERICK

Pensions Ombudsman

27 January 2006
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