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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs J Hinde 

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited (Prudential)

MATTERS FOR DETERMINATION

1. Mrs Hinde complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential and led her to believe that she would receive a lump sum on retirement from her AVCs. She also alleges that the sales representative specifically advised against the alternative option of purchasing past added years (PAY) in the Teachers’ Pension Scheme and informed her that no market value reduction would apply to her benefits if she retired at her assumed retirement age of 55.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs Hinde was born on 27 July 1956.

5. She is a member of the Teachers’ Pension Scheme which has a Normal Retirement Age of 60. She says that she intends to retire at age 55.

6. In 1998, Mrs Hinde attended an AVC presentation at her school. She and her husband then met at her home with a Prudential sales representative, Mr S Drury. Mrs Hinde says that he led them to believe paying AVCs would be an ideal way of compensating for a seven year gap in her contribution record to the Teachers’ Pension Scheme and that it would be better than purchasing PAY which was more expensive. 

7. She agreed to pay AVCs to Prudential at the rate of 9% of salary from January 1999 and signed an application form on 27 October 1998 which included a section which asked questions about her pension arrangements. A question about whether she was contributing to PAY was not answered. Other questions in the same section of the form, about the repayment of previously withdrawn contributions to the TPS and pensionable employment other than under the TPS, were both answered “No.”

8. The form also contained a declaration that:

“I understand that the AVC arrangements are governed by the provisions of the TPS. I also accept the provisions in Section 7 (Important Notice).

Section 7 of the form “Important Notice” states:

“In applying to join the facility, you should understand and accept that:

(c) because the facility is a way of investing money to provide pension benefits, those benefits will depend on the contributions paid, the performance of the investment, and on interest rates at retirement; and therefore the Department for Education and Employment cannot guarantee that any particular level of benefit will be available at retirement;

(e) past performance is not necessarily a guide to the future. The value of units can go down as well as up. The rate of future bonuses in The With Profits Fund cannot be guaranteed. If money invested in The With Profits Fund is taken out at any time except on normal retirement or death, the amount paid may be reduced to reflect the current market value of the underlying assets.”

9. The form also contained a declaration that 

“Prudential’s representative has clearly explained the two alternative methods of review available to me when considering the payment of additional voluntary contributions. I confirm that I have chosen the following method:

Completion of the application form only. (selected by Mrs Hinde) 

Because Prudential has not completed a Personal Financial Review, I understand they are unable to give best advice. Any advice given will relate only to the payment of additional voluntary contributions.

Prudential representatives cannot give advice about any other company or its products.

The alternative (which Mrs Hinde did not accept was to undertake a full Personal Financial Review).

10. The form also contained a declaration that she had received the Key Features document, “Your Personal Quotation” and the member’s AVC booklet.

11. Finally the form stated:

I have been made aware of the booklet entitled “A Guide to Teachers’ Pension Scheme” with regard to the “Added Years” option.” I am aware that I cannot retire voluntarily before age 60 unless either my employer grants me premature retirement or I retire on the grounds of ill-health.”

12. Mrs Hinde received an AVC benefit illustration from the representative which he had prepared on 5 October 1998. The figures had been calculated assuming her retirement age to be 55, and that she would made monthly gross contributions of £175.39 (i.e. 9% of her earnings) increasing in line with her salary for 12 years 8 months.

13. The estimated benefits and pertinent notes shown on the illustration are as follows:

“This quotation is based on the “Reasons why” given in your Financial Review. It is an important document and you should keep it in a safe place. It should be read in conjunction with the Key Features (where applicable) and accompanying notes.

Normal retirement age under the Teachers’ Pensions Scheme…..is 60.

If investments grow at
6% pa until the pension starts and 5% pa afterwards
9% pa until the pension starts and 7.5% pa afterwards
12% pa until the pension starts and 10% pa afterwards

Projected account at retirement
£42,200
£58,800
£81,300

Producing an annual pension of
£2,740
£4,890
£8,300

These figures are only examples and are not guaranteed – they are not minimum or maximum amounts. 

You could get back more or less than this.

Your pension income will depend on how your investments grow and interest rates at the time you retire.

Market Value Reduction:
If money invested in the With-Profits Fund is taken out at anytime, except on death or your Normal Retirement Date, the amount paid out may be reduced to reflect the current market value of the underlying assets…….

Illustrated pension: The illustrated pensions will not increase in payment. They also assume there is no surviving spouse’s pension payable in the event of your death after retirement. The pensions are payable monthly in advance and are payable for a minimum of five years.

Pension at Retirement: The pension under this AVC facility will normally start at the same time as your pension under your employer’s pension scheme. The finds available at retirement can be used to provide any combinations of member’s pension, surviving spouse’s pensions and pension increases subject to Inland Revenue limits applying at the date of retirement.

Premature Retirement:  Teachers – Retirement benefits could be paid at any time (NOT through ill-health) after age 50 if your employment is terminated by your employer on grounds of redundancy or “organisational efficiency”. This is commonly known as Premature Retirement and is the only means of early retirement under the Teachers’ Pension Scheme …….not due to ill health.” 

14. Mrs Hinde received an updated projected benefits illustration from Prudential on 26 November 1998 with an assumed retirement age of 60. After notifying Prudential that her selected retirement age was 55, she received a revised illustration on 17 June 1999. In the “Further Information” section of the illustration, there are notes similar to those shown in the previous paragraph. In addition, it is stated that: 

“If you began paying your ,.AVCs before 8th April 1987 you may have the option to take part (or all) of your AVC account as a tax free cash sum, subject to Inland Revenue limits…..”   

15. Mrs Hinde states that it was only after that she read an article in “The Guardian” in April 2004 that she realised PAY would have been the appropriate option for her.

16. In her letter dated 19 March 2005 to my Office, Mrs Hinde wrote:

“Mr Drury explained that teachers were retiring at 55 with the consent of their Head teachers. Therefore, I thought my retirement age could be 55……..I could not understand why if I retired at 55, as stated on my paperwork from the PRU, a MVR could be imposed. Mr Drury filled in all the application, I signed, and he said ignore that if you retire at 60 an MVR may be imposed, because your age for retirement is 55. At the time, although I appreciate, a fund cannot be guaranteed, Mr Drury,….., stated he was a Financial Consultant and he recommended I opt for TAVC. He indicated that the fund would have a substantial pot, based on current Market growth and me opting for 9%, for when I retired at 55…..He also said that with 7 years break of service on a monthly payment even with Tax breaks I could not afford the PAY option. He did not ask when measuring our finances that we could have afforded a one off payment to PAY from our investments……I trusted all his advice.

….Mr Drury left us in no doubt that be it a PAY, a TAVC…., all schemes paid a tax free lump sum….I have no real proof apart from my husband’s statement……

I firmly believe my TAVC was the best option, notwithstanding all that is said in the various booklets due to the fact I could retire at age of 55…..This was until the Guardian article in April 2004 which caused me to panic.

I am angry that we were given so many inaccurate facts by Mr Drury at the time of application. Not even all the questions were completed on the application form and it was all completed prior to Mr Drury entering my house for the meeting apart from my signature. We felt assured that Mr Drury was a Financial Consultant and accepted his word about me retiring at 55.”

17. Mr Hinde wrote on 19 March 2005:

“I have read my wife’s correspondence and I still believe her complaint is valid. 

Mr Drury definitely influenced me on the TAVC with his presentation and he gave me confidence in stating he was a Financial Consultant rather than just an Insurance Representative. I told him that we were planning to retire at age 55….We went through our outgoings and incomings and he reiterated that the PAY was not affordable. He confirmed that…..she would get a cash lump sum………I asked why we did not need a financial review. He stated that he had done this with us and we felt confident he had. We also queried why there were no pamphlets to read. He again said there was nothing to gain by reading them as he had covered the essential points. Lastly, we asked why it said to age 60 on the application pack and he said not to worry he had authorised my wife’s quote to age 55.”

18. Mrs Hinde says that the representative had completed the AVC application form on her behalf prior to their meeting. She says that when she asked the representative whether she should ask her independent financial adviser to undertake a full financial review, he told her that he was a financial consultant who could give her best advice and that she would be spending a lot of money for PAY when AVCs would be more beneficial to her. She asserts he knew that she had a surplus capital of £40,000 to invest. She says that she only received the Key Features document with Prudential’s letter of 26 November 1998 and does not remember receiving the members AVC booklet until after the policy had commenced. She says that the representative had informed her that the literature was for her to read in her own time if she felt the need. She asserts that there is a difference between being made aware and having read and understood the contents of the members AVC booklet. 

19. Mrs Hinde accepts she felt that Prudential’s offer of waiving a MVR is fair but asserts that it represents an admission of maladministration. 

20. Prudential considers that there was no regulatory requirement for its sales representative to tell Mrs Hinde about PAY.  However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet. 

21. Prudential’s representative has stated:

“As you will be aware, no fact find was completed for in-house schemes. A quotation was given and an application form completed. A scale provided by Prudential was used to calculate % of salary to contribute….A Key Features document would always be given to clients.

The client had the choice of with profits or unit linked. Mrs Hinde chose with profits option. All clients would be made fully aware of the differences between the two….. 

……Added years option would be discussed at both venues.” 

He has also stated that he would have provided the client with the appropriate literature and followed the format of the meeting recommended by Prudential in discussing AVCs and PAY.

22. Prudential say that the Key Features document which Mrs Hinde would have received clearly states that she would not be entitled to a tax free cash sum from her AVCs on retirement and mentions PAY. 

23. Prudential say that their annual AVC statements have always contained a note stating that members who commenced contributions after 8 April 1987 have to use their AVCs to purchase an annuity.  

24. Prudential feel it was reasonable for Mrs Hinde to have assumed that her AVC arrangement was written to age 55. Although current practice was not to apply a MVR if members retire before or after their normal retirement date, this may change in the future. Prudential, however, are willing to guarantee that any MVR that may be due will not be applied if Mrs Hinde draws her AVC benefits from age 55.

25. Mr Drury has written:

“No fact find would have been completed on the scheme.

Applications were always completed with the client, and if I had written out the application it would have been with the clients consent or instructions, whilst the clients were present.

…..comments about £40,000 to invest I have no recollection of this discussion, and would doubt that these were made known to me.

KFD (Key Features Document) would have been given by myself at point of sale & discussed…..

…..I would not have completed a full financial review for the product that the client has, and would have followed the Prudential process at that time for teachers AVC……”

Mr Drury added in a letter dated 9 January 2006 to Prudential that a fact find was not normally necessary for the AVC facility because the questions on the application form were usually sufficient but if a client asked for a fact find, then one would have been offered.   

26. In her e-mail dated 1 January 2006 to my Office, Mrs Hinde wrote :

“It seems that Mr Drury cannot remember the discussions but he can doubt that the £40,000 to invest was ever made known to him. Much of the financial discussions on the night we spoke were made between Mr Hinde and Mr Drury …..We feel we are very honest people..….Mr Drury does not counter argument or dispute here that he had a professional business card stating that he was a financial consultant and he did carry out a financial review.”  

CONCLUSIONS

27. The Prudential sales representative was obliged to ensure Mrs Hinde was aware of the PAY option. It is clear from the evidence that Mrs Hinde’s attention was drawn to a booklet giving details of PAY and how to obtain a PAY quotation by the representative. By signing the AVC application form, she had confirmed that the representative had made her aware of the existence of this booklet and that it contained information about PAY. It was open to her to research the PAY option in more detail should she have wished to do so. 

28. While there may be some dispute as to what was said at their meeting, what is clear, however, is that Mrs Hinde signed a declaration that shows she had elected for completion of the application form only at the meeting and opted for advice on AVCs. 

29. Similarly, by signing the AVC application form, she confirmed receipt of the Key Features document and member’s AVC booklet. I have therefore no reason to doubt the view of the representative that he provided her with these documents at the meeting.  

30. I note too that the purchase of 7 years added years over a period of 13 years would have involved a greater cost than the 9% of salary that she committed to the AVC scheme which was the maximum that she could contribute within one year. 

31. The illustration sent to Mrs Hinde in November 1998  clearly shows that no  lump sum will be payable on her retirement.  The member AVC booklet which she would have received when her arrangement was set up confirmed that her AVC benefits could only be taken in the form of a pension. Her arrangement began in  January 1999 after she had received that information. It should therefore have been clear to her that no lump sum was payable.    

32. Her normal retirement age remained at 60 even if she intended to retire early at age 55. Therefore, as described in the Prudential documentation, an MVR may be applied if her benefits are taken out prior to age 60 (except on death). In order to rectify the situation, Prudential have made, in my view, a generous concession not to apply a MVR if Mrs Hinde draws her AVC benefits from age 55.   

33. The evidence falls short of establishing that injustice was caused to Mrs Hinde as a result of any maladministration on the part of Prudential.

34. I do not uphold Mrs Hinde’s complaint.

DAVID LAVERICK

Pension Ombudsman

28 February 2006
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