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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs A Stott

	Scheme
	:
	The NHS Injury Benefit Scheme (The Scheme)

	Respondents
	:
	The NHS Business Services Authority (The Agency) 


MATTERS FOR DETERMINATION 

1. Mrs Stott is aggrieved because the Agency rejected her application for permanent injury benefit (PIB).

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mrs Stott was born on 24 August 1948.  She is a member of the Scheme and commenced employment as an ambulance driver/attendant with West Yorkshire Metropolitan Ambulance Service on 4 February 1985.

4. There is no dispute that Mrs Stott suffered an injury on 7 September 1999 when she strained her lower and upper back and shoulders and neck while moving a patient from a wheelchair.  

5. The NHS Injury Benefit Regulations 1995 provide:

“Persons to whom the regulations apply
3. 2) This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person's employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if— 

(a) it is attributable to the duties of his employment;

(b) it is sustained while, as a volunteer at an accident or emergency, he is providing health services which his professional training and code of conduct would require him to volunteer; or

(c) it is sustained while he is travelling as a passenger in a vehicle to or from his place of employment with the permission of employing authority and if in addition— 

(i) he was under no obligation to the employing authority to travel in the vehicle but, if he had been, the injury would have been sustained in the course of, and have been attributable to, his employment, and

(ii) at the time of the injury the vehicle was being operated, otherwise than in the ordinary course of a public transport service, by or on behalf of the employing authority or by some other person by whom it was provided in pursuance of arrangements made with the authority.

Scale of benefits
4.—(1) Benefits in accordance with this regulation shall be payable by the Secretary of State to any person to whom regulation 3(1) applies whose earning ability is permanently reduced by more than 10 per cent. by reason of the injury or disease, but, in the case of a person to whom paragraph (5) applies, the Secretary of State shall pay those benefits without regard to any reduction in the person's earning ability.

(2) Where a person to whom regulation 3(1) applies ceases to be employed as such a person by reason of the injury or disease and no allowance or lump sum, other than an allowance under paragraph (5), has been paid under these Regulations in consequence of the injury or disease, there shall be payable, from the date of cessation of employment, an annual allowance of the amount, if any, which when added to the value, expressed as an annual amount, of any of the pensions and benefits specified in paragraph (6) will provide an income of the percentage of his average remuneration shown in whichever column of the table hereunder is appropriate to his service in relation to the degree by which his earning ability is reduced at that date.”
…”

6. Regulation 4 (as amended) sets out the scale of benefits. Regulation 4(1) provides,

“… benefits in accordance with this regulation shall be payable by the Secretary of State to any person to whom regulation 3(1) applies whose earning ability is permanently reduced by more than 10 per cent. by reason of the injury or disease, ...”

7. The Agency accepts that Mrs Stott is permanently incapable of carrying out her former duties as an ambulance driver due to her ongoing back condition. She has been awarded ill health early retirement with effect from 6 September 2000. 

8. The Agency does not accept that Mrs Stott’s ongoing back condition is wholly or mainly attributable to her NHS employment.  It says there is clinical evidence that she is suffering from a constitutional, age-related degenerative condition and not a condition, which has been caused by trauma.

9. In reaching this decision the Agency considered:

9.1. a series of accident reports, medical evidence obtained as part of Mrs Stott’s successful application for ill health early retirement benefits; 
9.2. Occupational Health Department notes supplied by West Yorkshire Metropolitan Ambulance Service; and  
9.3. medical evidence submitted as part of her application to the Department of Work and Pensions (DWP) for an industrial disablement benefit.

10. Accident reports considered include:

10.1. Accident report dated 9 January 1986 which recorded:

“Slipped on ambulance step and jarred back.”

10.2. Accident report dated 18 March 1988 which recorded:

“Carrying a patient into saloon of ambulance the wind blew back door of ambulance onto my back.”

10.3. Accident report dated  23 March 1988 which recorded:

“Mrs Stott strained her back lifting a patient on to a carrying chair.” 

10.4. Accident report dated 19 November 1988 which recorded:

“Strained back transferring patient from carrying chair onto wheelchair.  Wheelchair footplate fell down as we were lowering patient onto wheelchair.  We supported patient until I put footplate back up.”

10.5. Accident report dated  7 August 1996 which recorded:

“Strain to lower back causing pain in both hips and down left leg.”

10.6. Accident report dated 7 September 1999 which recorded:

“While moving patient with poor mobility from wheelchair and supporting her while using zimmer in confined space I strained my lower and upper back/shoulders and neck which has caused tingling and numbness in left arm and hand.  At the time of the incident I felt muscle tension but since then I have stiffened up.”

11. Mrs Stott was referred to her employer’s Occupational Health Physician, Dr Richmond.  In his covering memo to her employer, on 19 October 1999 Dr Richmond   remarked:

“I saw the above named in the department this morning at your request.  She sustained a generalised neck and back injury on 7 September when manipulating and managing an uncooperative patient.

She finally was seen in the casualty department of Airedale Hospital on 8 September and no structural abnormality was found.  Since that time, she has been undergoing physiotherapy on three occasions per week and is under the care of both the physiotherapist and her own General Practitioner.

She tells me she has made some progress but is still considerably disabled and is currently unfit to carry out her duties as a PTS Driver.”  

12. Dr Richmond stated in his report  to  her Employer :
“On examination today, she has marked limitation of her neck movements and complains of pain in her left upper arm and around her left elbow.  She is also complaining of pins and needles and numbness in her left hand, which is indicative of nerve route irritation in the cervical spine.

In addition to this, she has low back pain and is tender over the left sacroiliac joint and complains of pain in her right leg along the distribution of the sciatic nerve but in her left leg along the distribution of both the sciatic and femoral nerves.

On examination following a period of sitting she has a pelvic tilt and also a tilt of the pectoral girdle.

She is obviously going to need quite prolonged physiotherapy before being fit to resume her duties as a PTS driver.  I shall see her again in a month’s time.”

13. Dr Richmond assessed Mrs Stott again on 23 November 1999:

“Has just returned from 2 weeks in Tobago and looks well.  On examination she has full movements of her neck although it is painful in the extremities.

She has no problem with her right shoulder and arm but on examination of her left shoulder and arm she has limitation of movements to 60% of normal and it is painful at this joint.  Regarding her lower back she still occasionally gets low left-sided back pain with radiation down the left sciatic nerve although this is much improved.

She continues with her physiotherapy three times a week and is using a tens machine and taking Co-proximal, she is also undergoing a course of acupuncture.

She is obviously as yet unfit to resume duties but I think when I see her in a month’s time we will be talking about a rehabilitation course.” 

14. In a report to Mrs Stott’s employer on the same date Dr Richmond stated:

“I saw the above named for review this morning.  She has made good progress but is as yet unable to return to her duties as a full time PTS Driver.”

15. Mrs Stott had been referred for physiotherapy at Airedale General Hospital and Mrs Slater, Senior Physiotherapist  wrote to Mrs Stott’s GP on 6 December 1999:

“Mrs Stott was referred to physiotherapy following an incident at work as an ambulance driver.  She was assessed and found to have limited cervical movements, decreased myotomes and dermatomes on the left, especially C7/8 region.  With her lumbar spine she found all movements painful.  SLR (r) was 70 degrees and (l) 50 degrees.  There were no other dermatological problems.

Mrs Stott’s treatment has consisted of heat, acupuncture, mobilisations, postural education and active exercises since October.  Her back has settled to some degree, as she knows her limitations.  However, her neck is not settling.  Mrs Stott is still experiencing nausea, weakness of the left arm, severe neck and head pain that is not responding to physiotherapy.

I now feel further investigations may be necessary as physiotherapy is not benefiting her.  Please contact me if you would like me to discuss any aspect of the patient’s management.”

16. A further letter from a Consultant at Airedale General Hospital addressed to Mrs Stott’s GP dated 5 January 2000 stated:

“Thank you very much for asking me to see Angela Stott.  At the moment I feel the first priority is to investigate her neck and we will arrange an MRI scan to exclude an acute cervical disc with root irritation in the left arm.  The lower spine problems radiating down the left side are most likely mechanical, perhaps exacerbated by work.”

17. Dr Richmond assessed Mrs Stott again on 11 January 2000:

“Because of lack of progress her Physiotherapist referred Mrs Stott to Mr Beard, Consultant Orthopaedic Surgeon via her General Practitioner.  He arranged an MRI scan and she awaits the results of that.

Meantime she continues to complain of lower back pain and is stiff and lacking in mobility for the first 2 hours in the morning and if she sits or stands for too long gets low back pain with left sided sciatica.

Her main complaint though is with her left shoulder and the MRI scan was of her cervical spine.  She can abduct her left arm to 90 degrees before she gets pain in the cervical spine and also gets a vertabra basila attack produced by further abduction.  Her flexion and extension are still much limited and she obviously remains unfit for work.  I shall see her again on my return from annual leave in February.”

18. An orthopaedic report prepared by Orthopaedic Staff Grade Surgeon, S V Soanis was sent to Mrs Stott’s GP on 7 February 2000 confirming that Mrs Stott had undergone manipulation of the cervical spine.

19. On 15 February 2000  Mrs Stott’s employer wrote to Dr Richmond:

“Angela has been absent from work since 9 September 1999 and there has been no improvement with her problems.

I would like some idea for the following questions:  

1. A prognosis for Angela’s length of absence.

2. Will she be able to return to full duties as a PTS driver?

3. As Angela has not responded to treatment, would her condition warrant an operation and would the prognosis for absence for that be over six months?

4. Any other issues that may affect her returning to her PTS position?”

20. Dr Richmond provided a report as at 22 February 2000:

“Since last seen underwent manipulation under an anaesthetic of her cervical spine on 7 February since that time she claims improvement.  On examination today she has limitation of all neck movements but the most markedly with the left lateral rotation and she has pain at the extremity of each movement.  She is also complaining of pain and numbness of her left arm and numbness particularly affecting the ultra distribution of her left arm nerve supply.

She complains also of a dull throbbing headache.  On examination of her back she has 50% forward flexion is unable to extend her back without bending her knees and lateral rotation and flexion are still limited.  Straight leg raising is painful at 45 degrees on the left side and at 65 degrees on the right side.

She is due to see Mr Beard her Consultant Orthopaedic Surgeon on the 14 March following which I shall see her again and we can then more authoritatively discuss her future.”

21. On 21 March 2000 Dr Richmond provided a further report to her employer:

“Seen for review this morning.  She was seen by Mr Beard on 14 March who unequivocally said that she was unfit to carry out her duties as a PTS driver.  With this view I entirely concur.

I shall support her application for ill health retirement and she is to take the appropriate steps to follow this route.”

22. The Agency received Mrs Stott’s application for an Ill Health Early Retirement Benefit in May 2000 in which the Occupational Health Doctor gave the following diagnosis:

“This lady has the symptomology and signs of generalised spinal Osteo-arthritis affecting mainly the cervical spine and the Lumbar spine.”

The Occupational Health Doctor also gave details of the onset of the condition:

“Has had intermittent back problems for the past three years but while dealing with an uncooperative patient on the 7 September 1999 developed very acute neck and back pain.  The form of distribution down the left arm and the latter with distribution down the course of the left sciatic nerve.”

The Occupational Health Doctor certified that
“She is permanently incapable of carrying out the duties of a Patients Transport Services driver.”  

23. Mrs Stott was referred to Consultant Orthopaedic Surgeon, Mr D J Beard who provided his report to Mrs Stott’s GP on 16 June 2000:

“Mrs Stott’s symptoms continue down the left leg as far as the ankle and above the right knee.  Under the circumstances, we should reduce the nerve root irritation by therapeutic epidural injection.”

24. Mrs Stott’s GP provided a further report addressed ‘To whom it may concern’ dated 22 May 2001

“This 52 year old lady is a patient of mine.  In the course of her duties as an ambulance driver she fell and injured herself on 7 September 1999 while assisting a patient.

Since then she has had considerable problems with her back and neck and in consequence, has been unable to work.

I enclose copies of reports from the consultant orthopaedic surgeon and the physiotherapist who are involved in Angela’s case.  I also enclose recent x-ray reports.

It would appear that Angela has some degree of spondylitis but was experiencing few symptoms from this prior to the injury on 7 September 1999.  Since this injury she has suffered daily symptoms with pain and numbness in her left arm, pain in her shoulders and neck, across her lower back and both hips and down her left leg.  Angela suffers from increased pain if she walks any distance or uses her left arm.  Consequently her mobility is limited.”  

25. On 10 August 2001 the Agency wrote to Mrs Stott with the outcome of its decision as to whether PIB could be provided:

“For an applicant to have entitlement to Permanent Injury Benefits, 2 criteria have to be satisfied.  These are as follows:

1. It must be established that the applicant’s condition is wholly or mainly attributable to the duties of their National Health Service employment; and

2. As a result of this condition, the applicant must have suffered a permanent reduction in their earning ability in excess of 10%.

As the Scheme’s Medical Advisers have confirmed that your condition is not wholly or mainly attributable to the duties of your National Health Service we cannot therefore consider any permanent reduction in earning ability resulting from this.

The Decision

I am sorry to inform you that, after very careful consideration by the Scheme’s Medical Advisers, the Agency cannot accept entitlement to Permanent Injury Benefits under the National Health Service Injury Benefit Regulations because it is not accepted that your condition is wholly or mainly attributable to the duties of your National Health Service employment.  This decision has been based on the available evidence and I will explain, in full, how we came to this decision.

Reasons for the decision

The Agency’s Medical advisers have informed us that patient lifting manoeuvres do not contribute significantly to the degenerative process but is generally constitutional and that to cause more than a temporary musculotendinous strain, or a temporary mechanical derangement, very large or high impact forces are required.  This opinion is supported by the experience of Casualty Departments, in cases where bony vertebrae have been crushed between healthy discs, confirming the immense strength of a healthy disc.

The Medical Advisers have also confirmed that the attribution of degenerative spinal disease, or chronic back pain, to constitutional factors is supported by the recent guidelines on back pain released by the Faculty of Occupational Medicine.”  

26. On 5 September 2001 Mrs Stott appealed under the Scheme’s internal disputes resolution (IDR) procedure:

“I am writing to say I do not agree with your decision and would like to ask if you would look at my application again under the Agency’s Internal Disputes Resolution Procedures.

The event on 7 September 1999 triggered the health problems and daily pain I now have.  If this were not the case I would still be working.

The event on the above date out great stress on my body, as the patient I was handling at the time was very uncooperative.

Once I had helped her up out of the wheelchair she walked a few steps with the help of a zimmer then suddenly started sagging at the knees.  I helped her up with both my arms until she was supporting her own weight again.  With her next step she leaned backwards against me and at the same time hr knees were sagging again.

While I was encouraging her to walk, I was holding her up with my right arm and reaching round the front of her body with my left arm to move the zimmer forward.  This process took approximately twenty minutes during which my body was under a great deal of pressure.

My patient’s welfare was foremost in my mind, therefore explaining why I sustained such an injury.

Up until this event on 7 September 1999, I had an excellent working record, so I know that it was this event on the said date that was attributable to my present condition.

I now enclose a letter from my orthopaedic consultant to support my claim.”

27. Mrs Stott enclosed a copy of a letter received from Mr Beard dated 24 August 2001 stating:

“I was surprised to hear of the NHS Pensions Agency’s decision not to award you an injury benefit for your pension.

Prior to the incident of 7 September 1999, you suffered from a similar level of degeneration in the cervical spine that any normal person of your age and experience might have expected.  At the time you were working.  The effect of the incident was to accelerate and exacerbate this to a level, which prevented you continuing with your employment.  Thus, it seems quite clear that you should receive an injury benefit and I would support any appeal which you were to launch.”

28. On 7 May 2002 the Agency provided its stage 1 IDR response upholding the original decision reached.  The decision read:

“In reviewing your application, I asked the scheme medical advisers to conduct a full review of your application and to consider your reasons to appeal.

I am sorry to inform you I have concluded that the previous decision advising that your condition is not wholly or mainly attributable to your NHS employment is correct.

I am aware that you are in receipt of Industrial Disablement Benefit for the accident of 7 September 1999 and I should like to explain that the DSS provide assessments on a person’s loss of faculty whereas the Injury Benefit is assessed on a person’s loss of earning ability.

Although it is not disputed that the accident occurred, from the evidence on file it would appear that you had a constitutional degenerative condition and the accident aggravated that condition, therefore it cannot be agreed that it is the sole cause of your current condition.”

29. Mr Beard wrote to Mrs Stott on 7 June 2002 saying:

“I was surprised to hear that your appeal had been turned down.  You do suffer from arthritic changes in the spine.  These conditions have been aggravated and accelerated by your ambulance service.  This process has continued during the years that you have worked in the ambulance service, culminating in an incident on 7 September 1999, which precipitated the end of your career.

Under these circumstances it is clear to me that your present condition is mainly attributable to NHS service.  I say this in the clear knowledge that your current condition has been accelerated and aggravated by you work.

The situation is affirmed by the DSS awarding you an Industrial Disablement Benefit reflecting your lack of faculty and consequent loss of earning capacity.

I feel strongly that you should appeal because there is justice in your application and your present condition has been precipitated by your NHS service.”

30. Mrs Stott invoked stage 2 of the IDR procedures on 6 August 2002:

“I am contacting you to appeal against your medical decision.

Employment with the ambulance service meant injuries were an occupational hazard.  My time in this occupation was over fourteen and a half years.  I believe my first such industrial injury was in March 1988 and the conclusive one on 7 September 1999.

Over these years if any of my injuries had been solely arthritic related, my condition would have been such that I would not have been fit enough o continue with the demanding heavy lifting which went with my job, and my career would have been prematurely curtailed at a much earlier date if this had been the case.

The injuries I received on 7 September 1999 were nerve and muscle damage and temporary loss of use of my left arm and hand.  The symptoms can sometimes ease if I limit myself.

I now find the arthritic condition I evidently had, has been accelerated to the point where it is now apparent.  Prior to the injuries of 7 September 1999 no apparent signs or disability were notable or affected me in any way.

You state NHS and DSS assess differently.  Whichever way the assessment is made, the outcome is the same.  I have lost strength, movement and functions, and also lost earning capacity.”  
31. The Agency provided a stage 2 IDR response on 10 September 2002:

“The Scheme’s Medical Adviser has advised that:

“She has evidence of generalised Osteoarthritis affecting the cervical and lumbar spine.  There is no evidence that any injuries sustained during the course of her work have caused the arthritic condition to develop.  She has been fully investigated and no underlying structural damage due to injury has been identified.  It is accepted that she did sustain an injury in 1999; the effects of this exacerbated her pre-existing condition.  It is therefore advised that the relevant medical condition cannot be wholly or mainly attributed to the duties of her NHS employment.””

32. On 20 June 2003 Mr Beard wrote to Mrs Stott:

“I regret the waiting time for an MRI scan remains at 40 months and this is outside my control.  On reflection, given the symptoms that you have suffered and physical signs that have been observed, there is a high probability that you have suffered from a slipped disc, i.e. prolapse of a degenerative cervical intervertebral disc.  This would explain the extreme pain; limited movement; and trapped nerve that you were aware of.  At the time the inflammation would be considerable and thereafter it would tend to settle, nevertheless leaving you chronically disabled, that is the condition you now find yourself in.

I look forward to reviewing you when the MRI findings are available.”

33. On 1 August 2003 the Scheme’s medical advisers wrote to the Agency:

“Angela Stott has written to appeal further and has provided another letter from her orthopaedic specialist Mr Beard (20 June 2003).

Her specialist reported in 2001 (24/8/2001) that Angela Stott had degenerative cervical spinal changes compatible with her age and that the accident at work (7/9/99) accelerated and exacerbated this to a level that prevented continuing employment.  The specialist reiterates these comments in 2002 (7/6/2002) and states that there is arthritic change in the spine.

Most recently (20/6/2003) the specialist on reflection now believes there is a disc prolapse.  This changed diagnosis 4 years after the initial incident and in the absence of any new explanatory evidence must be regarded as currently speculative.  It remains to be seen whether it is born out by future scanning (for which there is a 40 month waiting list).  While not mentioned by the specialist, the mechanism of disc prolapse in the absence of severe trauma (as in this case) is prolapse of an already degenerative disc.  The assertion by the specialist that a career as an ambulance person accelerated Mrs Stott’s arthritis is speculative.  There is no allusion to any supporting evidence base for accelerated arthritis being a feature of employment as an ambulance person and this is not a generally accepted proposition.

The accident reported in 1999 would not be expected to cause significant prolonged symptoms in the absence of either a predisposition such as degenerative change, as in this case, or subsequent evidence of a structural injury, which remains lacking.  Therefore the available evidence suggests that while the accident could have precipitated symptoms arising from existing arthritic change, it could not be said to be wholly or mainly the cause of Mr Stott’s ongoing symptoms.

The previous decisions to reject the application for IB remains appropriate.”

34. On 26 August 2003, in response to queries raised by the Agency, the Scheme’s medical advisers  stated:

“I have read the file carefully and have noted the various injuries Angela Stott has reported over the years, (“jarred back” etc) and have taken this into account in providing my advice (memo 1/8/03).

A history of back problems has a different meaning from a history of back incidents (or injuries).

I do not believe the various incidents over the years are likely to have caused any permanent damage.

On the question of whether her pre-existing constitutional condition would have caused her to cease work before her due retirement age, she has indeed ceased work due to her back problem I understand, and is in receipt of a pension and therefore this is clearly the case.”

35. On 12 September 2003 the Agency provided to Mrs Stott the outcome of its third review:

“I am writing to advise you that I uphold the previous decision to reject your application for PIB because your back condition is not wholly or mainly attributable to your NHS duties.

Reason for my decision  

The Senior Medical Adviser commented,

“…Her specialist reported in 2001 (24/8/2001) that Angela Stott had degenerative cervical spinal changes compatible with her age and that the accident at work (7/9/99) accelerated and exacerbated this to a level that prevented continuing employment.  The specialist reiterates these comments in 2002 (7/6/2002) and states that there is arthritic change in the spine.” It is important to note that this is not the same as saying your condition has been wholly or mainly caused by your employment.

He continues, “Most recently (20/6/2003) the specialist on reflection now believes that there is a disc prolapse.  This changed diagnosis 4 years after the initial incident, and in the absence of any new explanatory evidence, must be regarded as currently speculative.  It remains to be seen whether it is born out by future scanning (for which there is a 40 month waiting list)… The mechanism of disc prolapse in the absence of severe trauma (as in this case) is prolapse of an already degenerative disc.  The assertion by the specialist that a career as an ambulance person accelerated Mrs Stott’s arthritis is speculative.  There is no allusion to any supporting evidence base for accelerated arthritis being a feature of employment as an ambulance person and this is not a generally accepted proposition.

The accident reported in 1999 would not be expected to cause significant prolonged symptoms in the absence of either a predisposition such as degenerative change, as in the case, or subsequent evidence of a structural injury, which remains lacking.  Therefore the available evidence suggests that while the accident could have precipitated symptoms arising from existing arthritis change, it could not be said to be wholly or mainly the cause of Mrs Stott’s ongoing symptoms.”

He concludes: “I do not believe the various incidents over the years are likely to have caused any permanent damage.”

Having carefully considered all of the above comments I can find no reason to disagree with the Senior Medical Adviser’s view that your condition is not wholly or mainly attributable to the duties of your employment because there is no evidence to support the contention that your arthritis has been caused by your employment or that the incidents, as reported, could have caused prolonged symptoms unless there were already some pre-existing degenerative change.”

36. Medical evidence submitted to the DWP as part of Mrs Stott’s application of a disablement benefit and considered by the Agency included:

36.1. Incapacity benefit form BI76 dated 23 June 1988 which recorded:

“Details of Incapacity/Injury: Disc prolapse and torn ligaments to lower left back” 

36.2. Incapacity benefit form BI76 dated 10 December 1996 which recorded:

“Strain to lower back causing pain in both hips and down left leg.”

36.3. Incapacity benefit form BI 76 dated 2 September1999 which recorded:

“The claimant was moving patient with poor mobility from wheelchair and supporting her while using zimmer in confined space.  The claimant strained her lower and upper back, shoulders and neck which caused tingling and numbness in left arm and hand.  At the time of the incident she felt muscle tension but since then she has stiffened up.”

36.4. Department of Work and Pensions from BI118 dated 27 January 2000 which gave the following opinion on the reported injuries:

“ 1. Impaired spinal function, 2. Impaired upper limb function, and 3. Impaired mood and behaviour.”

36.5. Department of Work and Pensions form BI118 dated 30 May 2000 which gave the following opinion on the reported injuries:

“1. Impaired spinal function, 2. Impaired upper limb function, 3. Impaired lower limb function and 4. Impaired mood.”  

37. The document ‘Occupational Health Guidelines for the Management of Low Back Pain at Work’ issued by the Faculty of Occupational Medicine includes:
“Non-specific low back pain (LBP) can be occupational in the sense that it is common in adults of working age, frequently affects capacity for work, and often presents for occupational health care.  It is commonly assumed this means that LBP is caused by work but the relationship between the physical demands of work and LBP is complex and inconsistent.  A clear distinction should be made between the presence of symptoms, the reporting of LBP, attributing symptoms to work, reporting ‘injury’, seeking health care, loss of time from work, and long term damage.  LBP in the occupational setting must be seen against the background prevalence and recurrence rates of low back symptoms, and to a lesser extent disability, among the adult population.  Workers in heavy manual jobs do report rather more low back symptoms.  Jobs with greater physical demands commonly have a higher rate of reported low back injuries, but most of these ;injuries  are related to normal everyday activities (though clinical examination and current in vivo investigations may be insensitive tools to detect this), and the relationship between job demands and symptoms or injury rates is inconsistent.  Physical stressors may overload certain structures in individual cases but, in general, there is little evidence that physical loading in modern work causes permanent damage.  Whether low back symptoms are attributed to work, are reported as ‘injuries’, lead to health care seeking and/or result in time of work depends on complex individual psychological and work organisational factors.  The development of chronic pain and disability depends more on individual and work-related psychological issues than on physical or clinical features.  People with physically or psychologically demanding jobs may have more difficulty working when they have LBP, and so lose more time off work, but that can be the effect rather than the cause of their LBP.

In summary, physical demands of work can precipitate individual attacks of LBP, certain individuals may be more susceptible and certain jobs may be higher risk, but viewed overall, physical demands of work only account for a modest proportion of the total impact of LBP occurring in workers.”

38. Mrs Stott underwent an MRI scan in 2004.  The report stated that her cervical spine is normal but that at the D2/3 disk there is a right sided disc bulge which is deflecting the spinal cord slightly, though not significantly, narrowing the spinal cord.

Submissions from Mrs Stott  

39. Before she joined the ambulance service she was given a very rigorous medical examination and completed a training course before she was deemed fit for the job.

40. Three years later in 1988 she sustained a prolapsed disc in her lower back, although the Agency describes it as a temporary strain.

41. West Yorkshire Metropolitan Ambulance Service failed to send the necessary forms to the Agency until seven months after her injury and that was only after she had telephoned them.  

42. On a visit to Airedale Hospital casualty department the Doctor asked her to tilt her head back but she could not do so.

43. On the assumption that her condition was muscular her GP arranged for her to receive physiotherapy, manual traction, heat and acupuncture but none were beneficial and she should have been referred for an x-ray sooner and it was not until four months after the accident that she was seen by the Consultant. 

44. Over the years she received many strained and pulled muscles, hence the referral to my ‘intermediate back problems’.  She considers she has suffered a disc prolapse and to have suffered a loss of more than 10% earnings as a result of her NHS work.

45. It is stated that over the years none of the injuries were of ‘high impact forces’.  Mrs Stott contends that carrying patients weighing 16 stone or more over a period of 15 years has contributed to the damage of her spine.

46. Mrs Stott considers it unreasonable to take into account a holiday that she went on which had been arranged 12 months prior to her injury and arranged purely for the benefit of her husband who had undergone life saving surgery around that time.

47. All the delays and incorrect actions by the professionals have caused her considerable stress. 

Submissions from the Agency 
48. The Agency has been advised that the modern understanding of the back indicates that there is no way that patient lifting manoeuvres can damage a healthy disc or contribute significantly to the degenerative process, which is generally a constitutional one.

49. To cause more than a temporary musculotendinus strain or a temporary mechanical derangement, very large forces, or high impact forces are required.  The incident as described does not appear to have been such an event.  The attribution or degenerative spinal disease to constitutional factors is supported by Guidelines on back pain issued by the Faculty of  Medicine. 
50. The mechanism of injury as described in the various accident reports could not have given rise to more than a temporary strain injury in someone with a healthy back.  The main cause of Mrs Stott’s present level of incapacity is therefore deemed to be constitutional degenerative disease.  In other words, the incidents as described by Mrs Stott could not have caused significant and lasting injury in a healthy spine.  Her condition therefore, cannot be accepted as wholly or mainly attributable to her NHS work.

51. Mrs Stott is suffering from an age related degenerative condition of constitutional origin.  It is the opinion of all the medical advisors who have considered this claim that her condition is wholly or mainly due to that rather than the effects of the incident on 7 September 1999 or to any of the other incidents reported over the years.

CONCLUSIONS
52. The relevant Regulation applies where the injury sustained is wholly or mainly attributable to NHS employment.  Determining whether this is so is a question of fact for the Agency.

53. In reaching its decision, the Agency must ask the right question, construe the rules correctly and only take into account relevant matters.  They should not come to a perverse decision, i.e. a decision which no other reasonable decision maker faced with the same evidence would come to.

54. In coming to their decision the Agency sought advice from their own medical advisers.  This advice was based on a consideration of accident reports dating back to 1986, Occupational Health Records, medical evidence provided in support of Mrs Stott’s ill health early retirement application, reports from a Consultant Orthopaedic Surgeon and  those  provided by Mrs Stott’s GP.  The Agency concluded that  Mrs Stott’s condition was a result of a constitutional disorder, a pre-existing condition that was not therefore wholly or mainly attributable to the injury sustained in 1999. Such a conclusion was said to be supported by guidance issued by the Faculty of Occupational Medicine.
55. I have reservations about that last  comment,  The document concerned does indeed say that that the  physical demands of work account only for a modest proportion of the total impact of lower back pain occurring in workers and that there is little evidence that physical loading in modern work causes permanent damage.  But it cannot be assumed that a particular individual does not fall within “the modest proportion” referred to. Certainly that document constitutes advice to Occupational Physicians to be wary of accepting that back pain is primarily job-related. But against that background each case will need to be considered in relation to its own presenting signs and symptoms and be subject to individual determination rather than an assumption that the injury cannot be job related.  
56. Whilst the medical evidence considered by the Agency supported the existence of a pre-existing degenerative condition there was also some indication that an MRI scan would have been required to have eliminated the alternative diagnosis of an acute cervical disc injury. 
57. The Agency might have been expected to have arranged for such an MRI scan and considered the results of that before reaching a decision that had an adverse financial effect upon Mrs Stott.  Reaching a decision without relevant information was maladministration.

58. At stage 1 and stage 2 of the Scheme’s IDR procedure the Agency maintained its position that Mrs Stott was suffering from a degenerative condition and that there was no evidence of any injuries having been the cause.

59. By the time of the third review conducted by the Agency, Mr Beard, the Consultant Orthopaedic Surgeon, had provided his opinion that there was a high probability that Mrs Stott had suffered from a slipped disc.

60. The advice then provided by the Agency’s medical advisers was that in the absence of a severe trauma, a disc prolapse would be the result of an already degenerative disc.

61. However, I cannot see that it had been properly established that Mrs Stott has suffered a prolapsed disc or if she has, whether it is the result of the injury sustained in 1999.

62. The Agency will now need to reconsider this matter taking account of evidence from the MRI scan.  I make a suitable direction below.
DIRECTION

63. Within 6 weeks the Agency shall take advice from an appropriately qualified doctor who has not previously been involved who will be able to view account of the MRI scan already undertaken.  The Agency shall then reconsider Mrs Stott’s application applying and issue a further reasoned decision to Mrs Stott. 

DAVID LAVERICK

Pensions Ombudsman

3 January 2007

- 1 -


