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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Kathleen Lepley

	Scheme
	:
	The Local Government Pension Scheme (the Scheme)

	Respondent
	:
	Lincolnshire County Council (the Council)


MATTERS FOR DETERMINATION 
1. Mrs Lepley complains about the way in which the Council dealt with her application in refusing immediate payment of deferred benefits because of ill-health.  Mrs Lepley alleges that the way the Council dealt with her application has caused her injustice.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME REGULATIONS

3. The Scheme is governed by the Local Government Pension Scheme Regulations 1997 (as amended).

4. Regulation 27 provides as follows  (as relevant): 

“27(1) Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his/her employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant”

“27(5) In paragraph (1)

“comparable employment” means employment in which, when compared with the member’s employment-

(a)  the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member’s ill-health or infirmity of mind and body; and

(b)  the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material items do not differ substantially from those of the member’s employment; and

“permanently incapable” means incapable until at the earliest, the member’s 65th birthday” 

5. Regulation 97(9) provides as follows:

“97(9) Before making a decision as to whether a member may be entitled under Regulation 27 or under Regulation 31 on the ground of ill-health or infirmity of mind or body the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A) The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement that, -

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b) he is not acting, and has not at any time acted, as representative of the member, the Scheme employer or any other party in relation to the same case.”  
MATERIAL FACTS

6. Mrs Lepley was born in June 1948. She was employed by South Kesteven District Council (SKDC) as an Environmental Health Assistant, and was a member of the Scheme (Lincolnshire Fund) which was administered by Lincolnshire County Council.
7. In April 2001, Mrs Lepley was diagnosed with breast cancer and went on sick leave with effect from 14 April 2001.

8. By November 2001, Mrs Lepley had completed her treatment, and on 22 November a member of staff from SKDC’s HR department (HR) visited Mrs Lepley at home to discuss her proposed return to work.  During that meeting, HR established that, although the treatment was complete, Mrs Lepley was not reacting well to some of the prescribed drugs. Mrs Lepley said she would discuss this with her GP at her next consultation with him.  

9. Mrs Lepley confirmed to HR that there was no question about her desire to return to work, however, at that stage she was unsure when she would be well enough to return and on what basis, although eventually she would wish to return to work on a full-time basis.  

10. The note made by the member of HR who visited Mrs Lepley recorded that her GP had indicated that he thought it unlikely that she would be able to return to work on a full-time basis initially.  HR assured Mrs Lepley that she would be able to return to work on a part-time basis, assessing the situation herself if she felt able to work longer hours.  An option was put to Mrs Lepley that she could go on to an annual hours contract returning immediately to full-time pay, but part-time working since she had accrued a significant amount of annual leave during her sickness absence which could be used to offset her part-time working.

11. Mrs Lepley was reassured that her return to full-time working could be accommodated on a phased basis.  At the end of the home visit from HR, it was agreed that HR would arrange a further visit to Mrs Lepley following her next consultation with her GP.

12. On 10 December 2001, Mrs Lepley telephoned HR to say that that, following her consultation with her GP, he had extended her sickness absence for a further month until 11 January 2002.

13. Mrs Lepley continued to experience problems with her medication and a consultation was arranged for her with her consultant at Grantham Hospital. The period of sickness absence was extended by a further month until 9 February 2002.  

14. In May 2002, HR again visited Mrs Lepley at home to discuss her proposed return to work.  Following that meeting, they wrote to Mrs Lepley’s GP to seek advice for any special working arrangements for Mrs Lepley’s proposed return to the workplace on 20 May 2002.  

15. It was agreed that, on her return to work, Mrs Lepley would be paid a full-time salary but would not, initially, be expected to work full-time hours.  Her return to work would initially be part-time and she would gradually increase her hours when she felt able. 

16. Mrs Lepley did return to work on 20 May 2002, but, on 27 May, she approached HR to express a lack of self confidence and her feeling that she was generally unable to perform her expected duties. The following morning she had a panic attack and was unable to go to work.  Her GP gave Mrs Lepley a certificate of absence from work describing her condition as “depression”.

17. On 24 July 2002, Mrs Lepley had another home visit from two members of HR, since she had been unable to return to work following her panic attack.  Mrs Lepley explained that she felt she had returned to work too soon and was now seeing a counsellor. She explained to HR that the consultations with the counsellor were soon to finish.  HR suggested that Mrs Lepley should consider seeking advice from an occupational nurse from Wellwork Ltd, the Occupational Health service retained by  SKDC, to explore possible options for a return to work.  It was agreed at this meeting that Mrs Lepley’s main aim was to return to work, but HR also explained that, if she was unable to return to work, they would need to consider the termination of her employment on ill-health grounds.  The possibility of ill-health early retirement benefits under the Scheme was raised, but Mrs Lepley was advised that the conditions applying for the granting of ill-health retirements were stringent and a guarantee of the pension could not be given at that stage.  HR also asked Mrs Lepley to consider, if she were able to return to work, a transfer to a less stressful environment, should a position become available.  Mrs Lepley agreed to consider this option.

18. A further extension to Mrs Lepley’s sickness certificate was granted shortly after HR visited her. 

19. On 20 August 2002, an ill-health early retirement quotation was given to Mrs Lepley by HR; the covering letter stressed that the figures enclosed represented an estimate of benefits and were only payable if she was certified as being permanently incapable of returning to work.  On the same day, HR wrote to the Occupational Health Nursing Advisor (who was also the Lead Occupational Health Advisor), requesting that she undertake a domiciliary visit to make an assessment of the current situation.  They explained that Mrs Lepley had undergone surgery for ductal carcinoma, which was successful, but she had afterwards suffered a bout of depression which had resulted in a period of lengthy absence. 
20. The Nursing Advisor visited Mrs Lepley on 5 September 2002 and reported to HR the same day.  She wrote: 

“Kathleen attempted a return to work, but had an acute response and only managed to stay at work for 2 weeks.  Today Kathleen is showing signs of improvement and is coping with her day-to-day living activities. .. She states that [the Environmental Health Department] is a very busy department with pressures to produce reports quickly.  Kathleen also states she experiences difficulties in dealing with telephone calls from the public, which at times can be abusive.  We discussed the possibility of a graduated return to work, in a different location, with a less demanding work pace.  Kathleen, however, has stated she would like to be considered for ill health retirement.

“At the moment, Kathleen remains unfit for work and I feel a return to her current work environment, at this time, would provoke a further relapse of her symptoms… Following receipt of [a report from her GP], consideration will be given to Kathleen’s suitability for ill-health retirement.”  
21. Mrs Lepley’s GP (Dr Shrouder) wrote to WellWork on 16 September 2002, saying:

“This report follows a request by Ann Seymour dated 5 September 2002 regarding my patient Mrs Lepley.

“Just to recap, Mrs Lepley was unfortunately diagnosed with ductal carcinoma …in March 2001 and subsequently received quite extensive chemotherapy.

“She actually coped with the illness incredibly well up until January of this year when she seemed to be very stressed and tearful with reduced concentration and was probably suffering from a reactive depression.  She had been referred to a Community Psychiatric Nurse for counselling although she has improved over time and hasn’t needed antidepressant medication.  I fear a return to her former occupation would be too stressful and may well trigger a moderate to severe depressive response.

“I don’t think it is in the best interests of her health to return to work.  I think it is entirely reasonable for Mrs Lepley to retire on the grounds of permanent ill health.”  

22. The Nursing Advisor also asked an occupational health physician from WellWork, Dr Greyling, to meet Mrs Lepley, to discuss and assess her health and fitness for work.  He reported to SKDC’s HR department on 17 October 2002 following a visit to Mrs Lepley the same day:

“As you are aware, Mrs Lepley has been absent from work because of a medical problem that warranted surgical and intensive medical intervention.  She responded well to this treatment and when she returned to work in May of this year, she seemed well on her way to making a full recovery.  Unfortunately, shortly after returning to work, she felt emotionally and psychologically progressively unwell and before the end of the second week back at work she was forced to consult her own GP.  She was advised to refrain from work and has not been back to work since.

“Mrs Lepley continues to feel emotionally and psychologically unwell and does not feel ready to return to work.  Her sickness absence has been extended to January 2003. She still reports significant symptoms and substantial limitations in day-to-day activities.  Mainly affected are her energy levels, certain cognitive functions and her ability to interact socially with her peers. She firmly believes that should she return to her previous post, her health would suffer significantly.  She has been advised by her GP not to return to her previous post.

“After assessing her today, I am of the opinion that Mrs Lepley remains unfit to perform the duties of an environmental health assistant safely. If one takes into consideration her age, the duration of her illness and her residual symptoms, it is my opinion that it is unlikely that she will be able to return to any form of work within the next three to six months.  There is still insufficient evidence to determine whether she is permanently incapacitated.” 

23. Very shortly after this visit, Mrs Lepley applied for incapacity benefits.  

24. On 13 January 2003, Dr Greyling made a further visit to Mrs Lepley to review her progress and gave the following assessment:

“Since last seen on 17 October, Mrs Lepley reports no real improvement in her physical, emotional and psychological health.  In fact, she reports a definite setback both in her physical and emotional well being.  Further investigations have been planned and an appointment with the treating Consultant has been arranged later this month….   

“She is currently unfit to perform any form of work and it is unlikely that she will be able to return to work within the next three to six months.  The long term prognosis for a full recovery and safe return to work remains uncertain and it will be dependant upon her response to treatment and the outcome of the outstanding test results.

“Should Mrs Lepley wish to apply for an Early Retirement Pension I would support her application, but I would not be very optimistic about a successful outcome.  I have discussed this opinion with Mrs Lepley and her husband and have advised them to wait until all investigations have been completed before such an application is made.”

25. Nevertheless, Mrs Lepley applied for early release of Scheme benefits on ill-health grounds.  The application was reviewed by an independent medical adviser, Dr Adele Pilkington, on 25 February 2003.   She completed a certificate in the form envisaged by section 97 of the Regulations as follows:

“I, Dr Adele Pilkington, being an independent registered medical practitioner, appropriately qualified in occupational medicine …. Certify that, in my opinion the above named [Mrs Lepley] is NOT permanently incapable until at the earliest normal retirement date of efficiently discharging the duties of the above employment or any comparable employment within the employing authority because of infirmity of mind and/or body.”    
26. At the same time, Dr Pilkington wrote to Dr Greyling as follows: 

“I have reviewed the available Occupational Health records for Mrs Lepley and note that she has already attempted a return to work since her initial diagnosis in March 2001, but this was unsuccessful due to her perceived lack of support and workload demands.  It appears that her initial problem has responded adequately to treatment thus far, although I note she is being investigated for a new occurrence of the same problem, which will clearly have a negative impact on her psychological well-being until the outcome of these investigations are known.  This has further impacted on the psychological symptoms she developed subsequent to her unsuccessful return to work.

“However these symptoms would be expected to respond to a combination of therapeutic interventions within the short-medium term, and could not therefore be considered at this stage to constitute a permanent incapacity.  Based on currently available information the prognosis for the condition diagnosed in early 2001 also seems favourable.  It would therefore be reasonable to expect Mrs Lepley to be fit to return to her own role in the foreseeable future.  Given the concerns she has highlighted, a review of the duties of the post would be recommended and consideration given to a phased return to work.  There is insufficient evidence at this time to support the early release of Local Government Benefits.  I enclose a copy of the pension certificate completed accordingly.”

27. The certificate was forwarded to the Council by Dr Greyling, who wrote to  SKDC, on 6 March 2003:

“Without any new medical information, it is still my opinion that Mrs Lepley is unlikely to return to work within the next 3 to 6 months.”

28. SKDC proceeded with their review of Mrs Lepley’s capability to work and her employment with them.  They told her union, on 27 May 2003, that they fully appreciated her concerns about the prospect of termination of employment on ill-health grounds, and her feelings about decisions taken by those advising the Scheme.  They said they had every sympathy with her position and, looking back over her recent employment history, believed they had responded to her position through the full operation of their sickness payment scheme (that is, six months at full pay and six months at half pay) in circumstances where some public sector employers and very many private sector organisations would have offered much less. 

29. On 29 May, SKDC wrote to the union again, this time about benefits payable on ill-health grounds.  They said that Mrs Lepley would become a deferred member when her employment was terminated.  They suggested, having themselves spoken to the Pensions Manager, that, if Mrs Lepley were to appeal against the refusal to grant her ill-health benefits, it was possible that a more sympathetic approach would be taken. 

30. Mrs Lepley met with HR on 24 June and was issued with a formal notice of termination of her employment on 27 June 2003 to take effect on 30 June, on grounds of medical incapability.  She became entitled to deferred benefits payable from 1 July 2012.  
31. On 5 September 2003, she applied to the Council for a review of the decision not to award her ill-health benefits under the Internal Dispute Resolution Procedure (IDRP).  A medical referee at AXA PPP Healthcare (AXA) was the appointed person under the procedure to deal with this review.  On 10 October 2003, Dr Ling, a consultant Occupational Physician at AXA wrote to Mrs Lepley’s GP to request a written report, to include answers to particular questions, including (though not limited to) what treatments were being considered, the length the disability was likely to last and whether the applicant would be able to render regular and efficient performance in their duties until normal retirement age. 
32. Dr Shrouder, the GP, responded as follows, on 20 October 2003:

“1. The medical condition accounting for the applicant’s incapacity to work is depression and stress.

2. Mrs Lepley was diagnosed with ductal carcinoma in the left breast in March 2001 and subsequently received quite extensive chemotherapy.  She coped with the illness well up to January 2002 when she became very stressed and tearful with reduced concentration and was evidently suffering from a reactive depression.  She is receiving ongoing counselling but she never actually was amenable to anti-depressant medication.  Also what happened since is that she had very labile blood pressure and was referred to the local cardiologist for 24 hour blood pressure monitoring to try and get a firm diagnosis. 
3. 24 hour blood pressure monitoring has been done and the results are awaited.  She is currently under the care of a Counsellor and continues to be under the care of a Consultant Breast Surgeon at Grantham Hospital.

4. She has been seen by a Counsellor and has declined anti-depressant medication.  I think her mood is currently stable but one fears a return to work, into a stressful environment, will really be detrimental to her health.

5. Anti-hypertensive medication will be considered depending on the results of the 24 hour blood pressure test.

6. I expect her condition to stabilise but again I fear that her health may suffer if she returns back to work.
7. She is currently stable.

8. I think in the long-term it is not feasible for her to return to work bearing in mind her past history.

9. She does not appear to have a terminal illness.”
33. Dr Westlake, an occupational health physician with AXA, wrote to the Council’s Pensions Manager as follows, on 26 November 2003:

“The applicant suffers from depression, described by the GP as associated with stress.  The applicant, who has previously been treated for breast carcinoma, has been treated with counselling supervised within the primary care setting.  Anti-depressant medication has been declined and the applicant has not been referred to a Consultant Psychiatrist or Clinical Psychologist.  Where the available treatment options have yet to be explored, it would be premature to speculate that the current level of disability will cause permanent incapacity.

The available medical evidence fails to support the conclusion that the applicant is permanently incapable of efficiently performing the duties of her former local government occupation as an Environmental Health Assistant.”

34. The Pensions Manager wrote to Mrs Lepley on 1 December 2003 to tell her that the referee had not supported her appeal; he enclosed a copy of Dr Westlake’s opinion.  The Pensions Manager told her that the decision of the referee was binding on the Pension Fund, but that she had a further right of appeal under Stage 2 of the IDRP. 
35. Mrs Lepley referred her dispute to the Office of the Deputy Prime Minister, for a stage 2 decision.  She submitted, amongst other matters, that, in relation to her refusal to take Prozac for her depression, and non–referral to a consultant psychiatrist, her GP was aware of her opinions on synthetic medication and she had studied and taken natural alternative remedies in an effort to improve her health.  Furthermore, she had in fact been receiving counselling after a referral from her GP, since 5 April 2002 until recently.  She had not, she said, attended any medical examination during the decision making process.  Nor had any regard been given to the opinions of her GP, the Nursing Advisor or Dr Greyling. 
36. Mrs Lepley’s application under stage 2 of the IDRP was refused: the Secretary of State found no evidence to show conclusively, more likely than not, that, at the time she ceased employment on 30 June 2003, she was permanently incapable of discharging efficiently the duties of her former employment because of ill health.
37. Mrs Lepley remained dissatisfied and complained to me. 
SUBMISSIONS

38. Mrs Lepley submitted that: 
38.1. she is currently in receipt of Incapacity Benefit as a result of being certified unfit to work by a qualified physician at the Medical Boarding Centre, Peterborough;
38.2. she felt she had been misadvised by the council as to the options available to her; on each occasion the HR manager had visited her, she had been told that the matter needed to be brought to a conclusion.  Why, she asked, was her employment terminated on grounds of ill health if she was not permanently incapable of discharging efficiently the duties of her employment or any other comparable employment?
38.3. she continued to have to take Tamoxifen (prescribed by her breast cancer consultant), which caused bruising and very sore eyes.

38.4. decisions were made by third parties on the basis of correspondence, without any medical examination being carried out;

38.5. her GP’s opinion appeared to have been ignored;

38.6. no consideration had been given to the fact that she had not been able to return to any form of full time occupation; she was now only 18 months away from retirement and had no prospect of further employment.   

39. Mrs Lepley also submitted a report, dated 9 March 2005, from Mr Hadden, her counsellor and a community psychiatric nurse.  He wrote:

“I confirm that I saw Kate Lepley from April 2003 to 2003 (sic).  

Kate [Lepley’s] depression was characterised by increased anxiety, manifesting in severe panic attacks.  

She had first line symptoms of depression, including sleep disturbance with early morning waking, poor concentration and a lack of self esteem. …

My sense was that Kate had been incredibly proactive in her healing process, taking complementary medication and attending both Yoga and Pilates classes. 

Kate, I remember, was working towards a return to work very positively, but also acknowledging how the work environment she had left behind had been overly stressful and very unsupporting of staff by certain managers.

She was concerned that she would not cope with the stress levels and was wary that, if working conditions and practices had not changed for the better, she would be risking a return to depression, or worse, creating an environment in herself that may trigger a return of her cancer!

….

Kate’s deterioration was ‘marked’ following her return [to work] and I was not surprised that two weeks was all she could manage.  

…

It was clear to me that Kate had come a long way in looking after herself and contributing positively to her healing process, but there was a definite lack of care for her wellbeing on her return to work and all the positive would have been undone very quickly and completely if she had not refrained from work.”  
40. The Council submitted to me that:  
40.1. the key point was that the member had to be permanently incapable of discharging efficiently the duties of their employment or any other comparable employment;  
40.2. when Mrs Lepley’s employment was terminated, a certificate of permanent incapacity had not been provided by their Occupational Health adviser so an ill-health pension could not be awarded;  
40.3. Mrs Lepley’s application had also been considered in the IDRP, and at neither stage of that process, nor previously, had there been a decision that she was entitled to early release of ill-health benefits;   
40.4. they could not take their instruction from a community psychiatric nurse; they required a certificate of permanent incapacity duly signed by a qualified occupational health adviser, who holds a formal qualification in occupational health medicine.  

41. Mrs Lepley has confirmed that she has no documentation in her possession which stated that her employment had been terminated on grounds of permanent ill health.   

CONCLUSIONS 
42. For a member of the Scheme to qualify for ill-health benefits under Regulation 27 the following criteria must be fulfilled:

· the member must be permanently incapable of his employment or a comparable employment with the employing authority, and

· the member must leave local government employment by reason of being permanently incapable of discharging his duties because of ill health.  Regulation 97 requires an occupational health physician to provide the Scheme employer with an opinion as to the permanent incapacity of the member.  
43. Though Mrs Lepley’s cancer was a very serious and potentially life threatening condition, her treatment for it was regarded as successful. It was not that illness which prevented her from work and caused her employment to be terminated leading to her subsequent application for ill-health early retirement benefits under the Scheme: that was the result of her ensuing depression. 
44. Mrs Lepley saw a number of doctors or occupational health specialists during the course of her application:

· The Occupational Nurse expressed the view (in her letter of 5 September 2002) that ‘at the moment, Kathleen remains unfit for work’; she deferred judgment on whether her illness was permanent.

· Dr Greyling, in his letter of 17 October 2002, concluded that, at that date, Mrs Lepley remained unfit to safely perform the duties of an environmental health assistant; however, he said, ‘there is still insufficient evidence to determine whether she is permanently incapacitated.’  He proposed to write to the treating consultants for medical reports, but was unable to obtain such reports because Mrs Lepley had not been referred to a psychiatrist or psychologist.

· Mrs Lepley’s GP, before and during the IDRP, considered that it was entirely reasonable for Mrs Lepley to retire on the grounds of permanent ill health, and in the long term it would not be feasible for her to return to work bearing in mind her past history.  He did not, however, go so far as to say that she was permanently incapable of discharging efficiently the duties of her employment or any other comparable employment with SKDC.  
45. Mrs Lepley’s application was also reviewed by Dr Pilkington, for WellWork, and Dr Westlake, for AXA; both considered that the available medical evidence did not support the conclusion that Mrs Lepley was permanently incapacitated.    

46. Mrs Lepley also submitted to me a letter from her psychiatric nurse counsellor, who told me that a return to her former position would be severely detrimental to her mental health.  

47. Mrs Lepley’s complaint has been made against Lincolnshire County Council.  The decision not to award her ill health benefits was first taken by SKDC, who are not a party to her application.  However, my findings apply equally in relation to the decision taken by them. 

48. The fact that an individual may not be capable of carrying on with their job at that time (as was the case with Mrs Lepley) does not automatically mean that they will be “permanently incapable” of discharging efficiently the duties of that job or comparable employment.  Without a clear indication from any of those who had met Mrs Lepley that there was permanent incapacity, and with Dr Pilkington certifying that, in her opinion, Mrs Lepley was not permanently incapable, it was not unreasonable for SKDC first, and the Council later, to turn down her application for ill health early retirement benefits. 

49. Mrs Lepley has suggested that her employers treated her “unsympathetically” and were biased against her because she refused conventional treatment; I have not seen any evidence of that.  It might nevertheless be reasonable for an employer to take into account that conventional treatment had been refused in considering “permanence”, since there remained available treatment which could have a bearing on the incapacity.  
50. Although Mrs Lepley has clearly endured several years of both physical and mental ill health, for which I have every sympathy, I do not find that there was any maladministration in the refusal to award ill-health benefits. The complaint is not upheld.  
CHARLIE GORDON

Deputy Pensions Ombudsman

18 December 2006
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