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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
Applicant
:
Mrs L Dean

Scheme
:
Local Government Pension Scheme (the Scheme)

Manager
:
Liverpool City Council (Liverpool)

Regulations
:
The Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations)

MATTERS FOR DETERMINATION 

1. Mrs Dean alleges that Liverpool has failed to correctly calculate her pension entitlement. Liverpool has based her part-time membership of the Scheme on a full-time equivalent of 37 hours. Mrs Dean believes it should be based on a full-time equivalent of 35 hours.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

REGULATIONS

3. Regulation 11 of the Regulations provides:

“(1)
In calculating the amount of any benefit, fractions of years of membership count.

(2) The numerator of such fractions is the number of complete days of membership and 365 is the denominator.

(3) Membership in part-time service is counted as the appropriate fraction of the duration of membership.

(4) The numerator of that fraction is the number of contractual hours during the part-time service and its denominator is the number of contractual hours of that employment if it were on a whole-time basis.”

4. Schedule 1 of the Regulations provides:

““Contractual hours” – 

(a) in relation to an employee…means the number of hours specified in his contract of employment as his contractual hours for the purposes of the Scheme.”

TERMS AND CONDITIONS OF EMPLOYMENT

5. Mrs Dean’s contract of employment, dated 26 August 1994, states:

“1.
(ii)
Your working week will be one of 16 hours.”

6. An equivalent Contract of Employment, which would have been issued to a full-time Home Help Organiser in 1994, states:

“…Your working week is one of 35 hours.

Your basic working arrangements are 8.30 am to 4.45 pm (Monday to Thursday) and 8.30 am to 4.15 pm Friday, with a day off every fourth Friday, and additional rota leave of one half day every four months to be taken Thursday prior to a Friday rota-day. …” 

7. The Administrative, Professional Technical and Clerical Services Terms and Conditions provide:

“…33.
Part-Time Officers

An officer working regularly less than 37 hours per week…shall be graded within the salary scales and paid such proportion of the scale salaries as his working hours bear to 37 hours per week…

40. Office Hours

(a) “The following normal hours of duty in offices of local authorities apply:

[London 
36 hours]

Elsewhere 
37 hours”

8. The National Agreement on Pay and Conditions of Service (July 2000 version) includes:

“6.
Working Time 

6.1 The standard working week for full time employees is 37 hours. …This may be calculated over a period other than a week….

8.
Part Time Employees

8.1 Part time employees shall have applied to them the pay and conditions of service pro-rata to comparable full time employees in the same authority….”

9. The 1982 Local Agreement to a 35 hour working week states:

“…In addition, however, and as a sign of further goodwill and in anticipation of the full co-operation of staff in the years ahead, the Local Joint Staff Committee is prepared to recommend to the City Council the improvements to conditions of service, with the provisos attaching thereto, specified below:

Reduction in the working week

For those administrative, professional, technical and clerical staff currently enjoying a 36½ hour week the working week will be reduced as follows: - 

…1. From 36½ to 36 hours p.w…………………….from 1st April,1983  

2. From 36 to 35½ hours p.w…………………………..from1st April, 1984

3. From 35½ to 35 hours p.w. with effect from 1st April 1985”

10.
Provisions as to Standard Hours Details from Liverpool’s Conditions of Service Manual dated February 1997 include:

“(i)
Generally, the normal working week is one of 35 hours although some officers are geared to a 37 or 39 hour working week. Most officers now operate under a system of flexible working hours but in those instances where standard office hours are still in operation, these are 8.30 a.m. to 4.45 p.m., 4.15 p.m. on Fridays; officers are entitled to one full Friday off during every four week cycle on a rota basis, and in addition one half day rota leave every four months commencing at 11.45 a.m. on a Thursday prior to one of their Friday rota days. Rota leave counts as compensatory time off in lieu and if it is not taken during the appropriate period of time, it will be lost. A forty-five minute unpaid lunch break applies.

(iv) Part–time officers (but not job sharers) accrue an entitlement to compensatory time off at a rate of 5.4% of their standard weekly hours consequent upon the reduction of full-time hours to thirty-five per week. The compensatory time off can either be taken as a half-day unit within a set period (similar to the FWH system) and/or as an additional annual leave entitlement, e.g. a part-time officer whose standard working week is 20 hours will accrue an entitlement to compensatory time off at a rate of 64 minutes per week ie 20 hours x 5.4%.”  

11 Liverpool Social Services Directorate Staff Care Document, which states that it “has been designed as an introduction to a wide range of staff care facilities”, includes the following:

“GENERAL CONDITIONS OF SERVICE

35 Hour Week…At present the standard working week for officers within the City Council is 35 hours per week, compared to a national standard of 37.5 hours.”

SCHEME BACKGROUND

12. The standard contractual hours derive from the National Joint Council for the Local Authorities’ Administrative, Professional, Technical and Clerical Services’ Scheme of Conditions of Service (the Purple Book). The eighth edition of the Purple Book was published in 1975 and revised in June 1990.

13. In 1982, Liverpool, following consultation with the Unions, entered into a New Technology Agreement which, along with other improvements, reduced the working week to 35 hours, with effect from 1 April 1985. The reduction in the working week was given effect to, in Liverpool’s Conditions of Service Manual, by providing compensatory time off in lieu. Employees were entitled to one full Friday off during every four week cycle, and in addition one half day every four months. This had the effect of reducing the working week to 35 hours for whole-time staff. 

14.
As a result of the single status harmonisation of collectively agreed local government terms and conditions of service, the Purple Book terms and conditions of service were superseded, with effect from 1 April 1997, by the National Joint Council for Local Government Services National Agreement for Pay and Conditions of Service (the Green Book).  The first edition of the Green Book was published in July 1997 and was subsequently updated in August 1998, September 1999 and July 2000.

MATERIAL FACTS

15.
Mrs Dean was employed by Liverpool from 20 October 1980 until 31 May 2002, initially as a Home Help, and as a Home Help organiser from 4 July 1994. She was a member of the Scheme from 20 October 1987 onwards. 

16.
During her employment, Mrs Dean occasionally worked full-time hours but for the most part worked part-time hours of 16 per week.

17. Mrs Dean took early retirement benefits from the Scheme with effect from 1 June 2002.

18. The period of service which is in dispute, is that from 4 July 1994 when Mrs Dean was reclassified as an officer subject to Administrative, Professional, Technical and Clerical conditions. Her pension for this period was initially calculated on the basis that she was entitled to 16/37 of that to which an equivalent full-time employee would have been entitled.

19. Mrs Dean invoked the Internal Disputes Resolution Procedures (IDRP). The Appointed Person decided, under Stage 1 of the IDRP, that the denominator to be used in the calculation of Mrs Dean’s benefits should be 35 and not 37. His letter, of 3 March 2003, concludes: 

“…Although the standard contractual hours as confirmed by the City Council are 37 per week I believe that the local agreement which required that you were only required (sic) to work 35 hours per week should be regarded as constituting a part of your contract and that to ensure that you are treated in accordance with the requirements of the regulations, in relation to the number of hours that a comparable whole-time person would have been required to work, that the denominator for calculating your periods of part-time membership since 4 July 1994 should be 35 rather than 37….” 

20.
Liverpool appealed to the Office of the Deputy Prime Minister, against the decision of the Appointed Person, on the basis that the Appointed Person had incorrectly relied upon the effect of the 1982 Local Agreement as reducing the standard contractual hours of 37 hours per week to 35 hours. Liverpool’s appeal pointed out that the Local Agreement was applicable on a pro rata basis in respect of part-time employment. Liverpool said that either the denominator and numerator should be based on standard contractual hours of 37 and 16 respectively, or, if contractual hours were to be treated as reduced by virtue of a provision entitling the employee to compensatory time off, the denominator and numerator should be 35 and 15.125 respectively. The latter figure being the 16 hours reduced by the same proportion that 37 hours would be reduced to 35. The Secretary of State, at Stage 2 of the IDRP process, upheld Liverpool’s appeal and found that the denominator should be 37 hours. His letter concludes:

“The Secretary of State notes that the national agreements covering terms and conditions throughout the period since October 1980, when Mrs Dean commenced employment with the council, stipulate that the standard working week for full-time employees is 37 hours per week. He notes that the local agreement in Liverpool is to grant employees time off on a rota basis, so that during the course of a year the time worked is equivalent to 35 hours a week. He notes that Mrs Dean, while contractually working a 16 hour week, could take a half-day within a set period or add it to her annual leave entitlement as contractual time off. However, it is clear that the standard working week for a whole-time employee is 37, and it is that which has to be taken into account in carrying out the part-time calculation for pension purposes. The difference between 37 and 35 hours covered in the local agreement is catered for in Mrs Dean’s case by the reduction from 16 to 15.136 hours per week. It is clear that for pension purposes the figure of 16 hours per week has been used, rather than 15.136 and it follows therefore this should measured against the figure of 37 rather than 35.”

SUBMISSIONS

21.
Mrs Dean, through her representative, submits:

21.1 Under the National Joint Council for Local Government Services National Agreement for Pay and Conditions of Service, the standard working week for whole-time employees is 37 hours. This was reduced to 35 hours under the 1982 Local Agreement. Although the normal hours are 37, employees are entitled to compensatory time off amounting to an average of two hours per week. Over the course of the year an employee would only work an average of 35 hours per week.

21.2 She did not accrue compensatory time off at the rate of 5.4%. There is no evidence that she was either given or was entitled to compensatory time off or that she received any payments in lieu.

21.3 It is recognised that the number of contractual hours applicable to both whole and part-time employment must be calculated on a consistent basis.

21.4 Using a denominator of 37 does not take proper account of the fact that whole-time staff have an entitlement to compensatory time off. 

21.5 The terms of her contract provide that staff are employed on a 35 hour standard working week, as shown in the Staff Care Document. The Local Agreement varied the terms of the National Agreement. The term that was therefore incorporated into the contract of employment was employment on a full-time basis being 35 hours per week. This is consistent with the wording in clause 1(ii) of the contract of employment that overtime is payable on the basis of a 35 hour week.

21.6 She did not accrue compensatory time off reducing her working week to below 16 hours. It is submitted therefore that the 16 hours must already include the reduction of 5.4% for compensatory time off. The appropriate fraction should thus be 16/35. Alternatively, Mrs Dean’s position can be viewed as 16.914 hours contractually in relation to a 37 hour week.

22.
Liverpool, through its representatives, submit:

22.1 Although the “normal” hours remained at 37 hours per week, full-time employees in Liverpool worked a shorter working week pursuant to the Local Agreement with the Unions. The provisions of the Local Agreement reduced the working week to 35 hours. Mrs Dean had a standard working week of 16 hours out of a full-time equivalent working week of 37 hours. Part-time employees have the same pro rata entitlement to compensatory leave in accordance with the ‘Standard Hours Details” in Liverpool’s Conditions of Service Manual. Thus, any locally agreed reduction in hours is also applicable to part-time employees. The effect of this is to reduce the working week of 16 hours by 5.4% to an actual working week of 15.136 hours. Accordingly, the position can be viewed in terms of her actually being required to work 15.136 hours in comparison to full-time employees actually being required to work 35 hours per week. It follows that, if the appropriate denominator should be 35, by the same token the numerator should be adjusted to become 15.136.

22.2 The question of whether the terms of the Local Agreement are incorporated into individual contracts falls to be answered in the same consistent way for both full-time and part-time employees. The Local Agreement does not differentiate between full-time and part-time in terms of applicability. Liverpool’s Conditions of Service manual makes provision for both full-time and part-time employees to be entitled to time off in giving effect to the Local Agreement. Hence the distinction between a “contractual” or “standard” working week and an actual working week.

22.3 Mrs Dean seeks to rely on a Staff Care Document which, in fact, is not a contractual document. It is no more than a document providing guidance on employee facilities. For the purposes of the Regulations, it is the contractual provisions, which are determinative and conclusive. The source of the figure of 37 hours derives from the ‘National Joint Council for the Local Authorities’ Administrative Professional, Technical and Clerical Services Scheme of Conditions of Service’. Both Mrs Dean and an equivalent full time employee would have been employed under these APT&C terms and conditions.

22.4 Mrs Dean’s contract of employment makes it plain that the express provisions of the statement of written particulars themselves are to be supplemented by collectively agreed terms and conditions (whether agreed locally or nationally) so that the provisions of such collective agreements will effectively be incorporated into her contract of employment.  

22.5 Mrs Dean’s evidence that she did not take advantage of the provisions allowing part-time employees discretionary time off is immaterial in determining contractual hours.

22.6 The reference to the overtime provision in Mrs Dean’s contract of employment is misconceived. The reference to overtime being payable on the basis of a 35 hour week is clearly in a different context. The 35 hour week being referred to is the actual working week, rather than the contractual working week. The point is that if the working week amounted to 35 hours, as a result of compensatory time off in lieu provisions, any time worked in excess of 35 hours amounted to overtime and needed to be remunerated. If overtime was remunerated on the basis of a 37 hour week, employees would have lost the benefit of the compensatory time off in lieu provisions, every time they worked overtime.

22.7 There is no evidence that the 16 hour week already included the reduction of 5.4% for compensatory time off. Treating her 16 hour week as already having been reduced by 5.4% would mean that her “normal hours of duty” would be 16.91 hours which is neither applicable nor appropriate. The documents regarding compensatory time off show that the reduction in the working week was achieved by employees electing to take time off or by adjustment to working hours.  The suggestion that the numerator is 16.914 is inconsistent with the complaint as previously advanced.

CONCLUSIONS

23. The dispute in this case is whether, in calculating Mrs Dean’s part-time benefits, Liverpool has used the correct numerator and denominator.

24. Regulation 11 of the Regulations is clear that part-time service is counted as the appropriate fraction of the duration of membership. The numerator of that fraction is the number of “contractual hours” during the part-time service and its denominator is the number of “contractual hours” of that employment if it were on a full-time basis.

25. Schedule 1 of the Regulations states that “contractual hours” are those specified in the contract. The first issue is what are the “contractual hours” for this purpose following the 1982 Local Agreement, which reduced the working week to 35 hours. 

26. The full-time contract which Liverpool have provided, and which is the nearest they have been able to find to a full-time equivalent to Mrs Dean’s, states that the “working week is one of 35 hours”. It goes on to explain how that has been calculated by reference to the time off set out in paragraph 10 above. Expressed in terms of “improvements to conditions of service” in the 1982 Local Agreement, the reduction in the actual working week is thus reflected in the contract and, prima facie, is therefore a change to “contractual hours” as defined in Schedule 1 of the Regulations.  On this analysis the full-time “contractual hours” are 35, and it follows therefore that the correct denominator is also 35.

27. When Mrs Dean became a Home Help organiser she became subject to the National Joint Council for the Local Authorities’ Administrative, Professional, Technical and Clerical Services Terms and Conditions. Mrs Dean was given a new contract of employment, dated 26 August 1994, which states that her working week will be one of 16 hours. Unlike the full-time contract, there is no mention in Mrs Dean’s contract of compensatory time off. Mrs Dean acknowledged receipt of the “statement of the terms and conditions of employment” on 29 August 1994. I note that, early on in this complaint, Mrs Dean was only in dispute with Liverpool over the denominator used. However, as the complaint has advanced, Mrs Dean has argued that the numerator is also at issue. She argues that, to the extent she was entitled to compensatory time off in lieu, this must have already been deducted in arriving at the 16 hours stated in her contract. Thus, taking into account a reduction of 5.4% for compensatory time off in arriving at the 16 hours, her full hours would be 16.914 per week. Mrs Dean’s contract is silent on the question of compensatory time off in lieu. Normally, as with the full-time equivalent contract, I would have expected to see this reflected therein. However, the hours specified in her contract, and thus prima facie Mrs Dean’s “contractual hours”, were 16. Liverpool themselves have also said that, “the question of whether the terms of the Local Agreement are incorporated into individual contracts falls to be answered in the same consistent way for both full-time and part-time employees”. On that basis, it would seem logical that the hours specified in Mrs Dean’s contract, her “contractual hours”, were comparable to those specified in an equivalent full-time contract.

28. There is no doubt that part-timers were entitled to compensatory time off in lieu. It is argued that, had Mrs Dean taken advantage of this entitlement, her working week would have been reduced on average to 15.136. And the fact that Mrs Dean did not take advantage of this provision is irrelevant. However, Mrs Dean’s contract is clear in that her hours specified are 16, and I have difficulty in accepting that the hours reflected in a part-timer’s contract are calculated on a basis entirely inconsistent with those of a full-time equivalent. Mrs Dean’s contract is silent on the question of compensatory time off, but, particularly given Liverpool’s own statement that the extent to which the local agreement is incorporated into contracts is to be dealt with consistently for full and part-time workers, it seems to follow that her 16 hours, like the full-time 35 hour contract, already makes allowance for that time off. The Regulations require Liverpool to use the “contractual hours” – “the number of hours specified in his contract” - in determining the level of benefits. On this basis, Mrs Dean’s contract must reflect her “contractual hours”, as does the nearest full-time equivalent contract. It follows that the numerator to be adopted is 16 and, for the reasons set out in paragraph 26 above, that the denominator is 35. 

29. Liverpool have argued either that the appropriate denominator should be 37, with the numerator 16, or alternatively that if the denominator is 35, the numerator should be 15.136. They accept therefore that more than one interpretation may fall to be considered. In reaching the conclusion set out in paragraph 28 above, although not central to the reasoning, I am also therefore mindful of the fact that it was open to Liverpool, in drafting the respective contracts, to put this issue beyond doubt, and the doctrine of contra proferentum – the interpretation of an ambiguous document in a manner least favourable to the author - may thus be worthy of mention.

30. I therefore find in favour of Mrs Dean. The appropriate fraction to use in calculating Mrs Dean’s benefits is therefore 16/35.

DIRECTIONS

31. Within 28 days of this determination Liverpool shall:

31.1 re-calculate Mrs Dean’s pension applying a fraction of 16/35, and pay to her such a pension, with immediate effect;

31.2 pay Mrs Dean a lump sum, plus simple interest, equal to the balance of the underpaid pension, backdated to 1 June 2002. The interest referred to above shall be calculated on the base rate for the time being quoted by the reference banks.

CHARLIE GORDON

Deputy Pensions Ombudsman

27 June 2006
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