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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs J C McVittie

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited (Prudential)

MATTERS FOR DETERMINATION

1. Mrs McVittie complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential. Mrs McVittie    also alleges that the sales representative did not inform her that she could purchase past added years (PAY) in the Teachers’ Pension Scheme. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them. This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs McVittie was born on 15 September 1952. She joined the Teachers’ Pension Scheme in 1974 and would like to retire at age 60 (her Normal Retirement Age) or earlier. She worked full time between 1974 and 1983 and again from 1990 to date after taking a break to look after her children. She would not therefore be expecting to be able to make sufficient contributions to retire on the maximum pension that can be gained by members of  the Teachers’ Pension Scheme. 

5. In January 1996, Mrs McVittie met with a Prudential sales representative, Mr A Daws at her home. She says that he informed that paying AVCs would be an ideal way of compensating for this contribution shortfall and discussed with her how much she could afford to pay. She asserts that he did not mention the PAY option and advised her that, as she was considering early retirement, AVCs was the only option open to her.

6. Mrs McVittie therefore agreed to pay AVCs to Prudential at the rate of 9% of salary and signed an application form on 5 January 1996 which included a Section 2, “Pension Scheme Details.” This section asked: 

“Please indicate any other contributions or benefits by ticking the appropriate box(es)

--------------------

Past Added Years? – [Not ticked]

Answers to questions B and C regarding her free-standing AVCs and pensionable employment other than under the Teachers’ Pension Scheme respectively were provided.

7. The form contained a  “Declaration” as follows:

“I also understand that any benefits which become payable will be paid in accordance with the Teachers’ Superannuation Scheme. I also accept the provisions in section 6.

Under Section 6, “Important Notice”,  

“In applying to join the facility, you should understand and accept that:

(b) because individual circumstances vary, you should, before starting to contribute to the Teachers’ AVC Facility, consider your position carefully about whether contributing to the Facility is in your best interests. 

(c)  because the Facility is a way of investing money in order to provide pension benefits, those benefits will depend on the contributions paid, the performance of the investments and on interest rates at retirement; and…….
 ……cannot guarantee that any particular level of benefit will be available at retirement.” 

8. A “Personal Financial Review” (fact find) form was completed as a record of their meeting. The form recorded the financial and employment situation of Mrs McVittie and was countersigned by her. It was noted that Mrs McVittie’s attitude to risk was “medium” and she had a “reasonable level of financial awareness”. The “Reasons Why” section of the form completed by the representative during the meeting stated that:

“Recommended that Joan commences contributions to her in house AVC scheme to make up shortfall at retirement age 60 providing flexibility of contributions and funding for possible early retirement that Joan understands can only be taken with her employer’s permission. The ready reckoner suggested a maximum contribution of 9% salary.” 

9. The signed fact find form also contained in the “Confirmation of Your Understanding Section”, the following statements:

“I understand that

Prudential representatives are not qualified to give advice about any other company or its products.

I confirm that

I have received a separate document outlining the features, likely benefits and costs for each of the products for which I have agreed that a quotation should be provided.

I have received a copy of the Key Features document for the product(s) I have agreed to purchase. 

I understand and agree with the information on the “Reasons Why” of your Personal Financial Review.” (signed by Mrs McVittie)

“I believe that the advice I have given is in the best interest of the customer taking into account the circumstances and preferences that have been explained to me.” (signed by the Prudential sales representative)

10. Mrs McVittie has varied the amount of her AVCs on four occasions after establishing her policy. In particular, she signed AVC amendment forms on 23 November 1999 and 7 June 2001 which included, under Section 10, “Declaration”:

“Prudential’s representative has clearly explained the two alternative methods available to me when considering the payment of additional voluntary contributions. I confirm that I have chosen the following method:

Completion of a Personal Financial Review [not ticked].

Completion of the application form only [ticked].  

Because Prudential has not completed a Personal Financial Review, I understand that they can only provide advice regarding the payment of additional voluntary contributions.

Prudential representatives cannot give advice about any other company or its products.

I have received “Your Personal Quotation” and the Members’ Brochure “An easy way to top up your pension” paying particular attention to the Section entitled “Key Features”…….

I have been made aware of booklet entitled “A Guide to the Teachers’ Pension Scheme” with regard to the “Past Added Years” option.”

11. Mrs McVittie states that she only became aware of PAY in October 2001 when The Secondary Heads Association informed her of its existence.  She says that as soon as she became aware of PAY she cancelled the arrangement to pay AVCs.

12. In her letter dated 26 April 2005 to my Office, she says that although she signed the AVC application and amendment forms, the details were not completed by her but by the representative. She also says that at the time of completion of the amendment forms, she was going through the trauma of a divorce and relied only on the original advice given by the Prudential representative. As soon as she was made aware of PAY, she stopped making AVC payments.

13. In their letter of 30 November 2001, Prudential confirmed to Mrs McVittie that her AVC payments would cease from December 2001. They also provided a comparison of AVCs and PAY and wrote:

“With regard to your comment regarding the advice you received, our Financial Consultants could not advise on Past Added Years (PAY) as they were / are only licensed to advise on Prudential products. However, our application forms do highlight PAY, as it is necessary to confirm if contributions are being made to this or any other voluntary arrangement. Unfortunately your AVC fund cannot be used to buy PAY, as the regulations do not permit it.” 

14. Mrs McVittie elected to purchase PAY on 21 December 2001.

15. On 22 July 2005, Mr M A Podmore, a pensions consultant at the Secondary Heads Association, wrote to my Office as follows:

“As soon as she contacted me it was very clear that she was previously unaware of the opportunity for active members of the TPS to purchase past added years of service back to age 20 as an alternative to making additional pension provision by contributing to the Prudential Teachers’ AVC scheme.

When I explained to her that she could have used up to an additional 9% of her current salary to purchase past added years in the TPS, with defined and guaranteed benefits based on her final average salary at retirement, as against making contributions to an AVC scheme relying on risky investment returns depending on the vagaries of the financial markets and annuity rates at retirement, she was upset that this had not been explained to her by the Prudential representative. Had matters been properly explained to her at the time I am sure that she would have acted rationally and purchased past service in the TPS before making contributions to the Prudential Teachers’ AVC scheme.” 

16. In her letter dated 1 October 2005 to my Office, Mrs McVittie wrote:

“I believe that he (Alan Daws) gave me the advice on AVCs in 1996 that he believed to be correct as a result of the training he received from Prudential…..

I would also like to stress that at the time I met with Alan Daws in 1996 to set up the AVCs I was happily married therefore was not preoccupied with life events…..any implication that I may not have listened or reviewed information which was given to me at that time would be quite incorrect.” 

17. Prudential considers that there was no regulatory requirement for its sales representative to tell Mrs McVittie  about PAY.  However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet. 

18. They feel that it is inconceivable that a member could pass over the questions in Section 2 of the application form without a discussion of the alternative PAY option, a contention which Mrs McVittie rejects because she says that, in her case, there was no such discussion.

19. Prudential states that the way that alternative options to AVCs have been brought to the members’ attention has changed over time. Inclusion of the information about PAY in the their AVC booklet and a declaration confirming that PAY had been brought to the applicant’s attention on the application form were introduced in January 1995 and January 1996 respectively. 

In particular, the booklet states:

“Within the Teachers’ Superannuation Scheme there are two ways to make AVCs:

· The “added years” facility which allows you to “buy” extra years of service

· The Prudential Additional Voluntary Contribution facility specially designed for teachers”

They say that their booklet does not give detailed information about PAY because it is not a Prudential product. 

20. Prudential argues that cases arranged before the documentation changes should not be treated differently to those arranged afterwards because they feel that inclusion of the PAY references did not change their existing processes and procedures already in place to alert clients to the other options.   

21. Prudential say that they did not contact their former representative for his recollections of the meeting because he became Mrs McVittie’s independent financial adviser and, to do so, may have led to a possible conflict of interests. They assert that they cannot be held liable for the advice she received when she signed the AVC amendment forms. 

22. I have contacted Mr Daws directly for his recollections of the meeting. He says that he could not recall the meeting in any detail due to the lapse of time but would have conducted it in accordance with guidelines laid down by Prudential at that time. He also says that at all times he has only tried to provide Mrs McVittie with the best service he could offer. 

23. Prudential say that the fact find form identified Mrs McVittie had a medium attitude to risk and feel that this, together with the fact that she was considering possible early retirement, would have led her to select AVCs over PAY. 

CONCLUSIONS

24. The Prudential sales representative was obliged to ensure that Mrs McVittie was aware of the PAY option. The AVC application form signed by Mrs McVittie included a question designed to establish whether she was purchasing PAY in the Teachers’ Pensions Scheme. Mrs McVittie says that the answers provided to the questions on the form were not completed by her but by the representative and I have no reason to disbelieve her statement. She did however sign the form and indeed on other occasions signed forms which mentioned an alternative to AVCs. 

25. I am satisfied that Mrs McVittie did not received a copy of the Teacher’s Pension Scheme booklet when she joined the Scheme and also with the explanation given as to why this occurred. 

26. The representative, however, supplied Mrs McVittie with a copy of the Prudential AVC booklet which does mention the added years facility. While I can understand that Mrs McVittie may not have thoroughly read or understood this document, the fact that she did receive it is fatal to her claim not to have been made aware of the option.  As a matter of fact, she was informed of the PAY option and it was open to her to research it in more detail should she have wished to do so.  I can see the force of her argument based on her actions in cancelling the AVC arrangement and that using the PAY option in 2001, that she had not previously understood that such an option may have been better for her.  But that does not cause me to accept that information about the existence of PAY was not provided to her.  In my view she did receive information that PAY existed.  That she did not follow up that basic information or carry out a fuller comparison was a matter for her.

27. Mrs McVittie did not seek information from elsewhere and thus compare the relative merits of the AVC and PAY options but my investigation has not led me to the view that this was because information as to the existence of the latter option had not been made known.

28. Mrs McVittie says that she was improperly persuaded by the representative to enter into the AVC arrangement. I have seen no evidence of this. The fact find form is detailed and indicates that the representative took some care in establishing her financial circumstances and aspirations. It was not inaccurate for the form to indicate that an AVC arrangement was a suitable way of meeting those aspirations. 

29. I do not uphold Mrs McVittie ’s complaint. 

DAVID LAVERICK

Pensions Ombudsman

27 January 2006
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